
What’s Inside

What’s Online

Federal Agencies
What NLRB, EEOC, OFCCP, 
and DOL have in store for 
employers in new year ........  3

LGBTQ Protections
SCOTUS will rule on Title 
VII protections for LGBTQ 
employees in 2020................... 4

Workplace Trends
HR leaders anticipate 
substantial changes in the 
next 10 years ...........................  5

Holiday Blues
Holidays can stir up the 
blues—here’s what HR can do 
to help employees cope........  6

Wage and Hour Law
New DOL proposal would 
help keep costs down when 
calculating overtime  ...........  7

Part of your New York Employment Law Service

During the winter months, the threat of 
the weather turning frightful is on everyone’s 
mind. No matter what business you may be 
in, inclement weather and treacherous road 
conditions can cause many headaches—in-
cluding issues with employee payroll. Many 
employers grapple with the question of how 
to pay employees when the business is closed 
because of bad weather and whether deduc-
tions from pay for closures are allowed. Let’s 
explore what the Fair Labor Standards Act 
(FLSA) requires of employers when Mother 
Nature wreaks havoc.

Partial business closures
When weather conditions cause 

you to either delay opening your busi-
ness or to close early on a particular day, 
the FLSA doesn’t require you to pay 
nonexempt employees during the par-
tial closure. That’s because employees 
are unable to provide work during that 
time frame.

On the other hand, if you close your 
offices for only part of the day because of 
inclement weather, you cannot make a de-
duction from an exempt employee’s salary 
without risking the loss of his exemption.

Complete business closures
If you close your business for a full 

day because of severe weather, you 
aren’t required under the FLSA to pay 
nonexempt employees for the day be-
cause they’re unable to provide any 

work. That’s the case even if they were 
scheduled to work that day.

Conversely, you may not take de-
ductions from an exempt employee’s sal-
ary for a full-day inclement weather clo-
sure, or you risk losing the individual’s 
exempt status. You have more flexibility 
if the closure lasts for one week or more. 
In that case, you may choose not to pay 
exempt employees for that week.

Employee absences 
due to weather

If you have employees who com-
mute significant distances or from rural 
areas, you may face the situation of the 
company being open but individual em-
ployees being unable to get to work.

Nonexempt employees. If you’re 
open for business but inclement weather 
stops nonexempt employees from report-
ing to work, there is no requirement to 
pay them. You may dock their wages 
for a weather-related absence because 
they don’t need to be paid for hours they 
don’t work.

Exempt employees. When you’re 
open for business but exempt employees 
cannot report to work because of in-
clement weather, the rule varies slightly. 
Specifically, you no longer risk losing 
their exempt status if you make deduc-
tions from their wages in that situation. 
According to the U.S. Department of 
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Labor (DOL), when an exempt employee is absent because of se-
vere weather but the business is open, the absence will be con-
sidered an absence for “personal reasons.” You may thus deduct 
the day’s earnings from the employee’s salary without losing 
the exemption.

Remember that exempt employees must take the entire day 
off because of severe weather for the modified rule to apply. 
Should they simply choose to come into work late or leave early 
because of the weather, no deduction should be taken from their 
salary because that would jeopardize the exemption.

Closing business for bad weather
Some businesses that provide critical services, including 

healthcare employers, simply cannot close. Many of them have 
severe-weather policies requiring employees to stay after their 
shift is over to be ready for the next shift or to help cover the shift 
if other employees can’t make it to work. Most prudent critical 
services employers allow their stranded employees time to relax 
or sleep. So, is their resting time compensable under the FLSA?

If nonexempt employees are required to stay at the work-
site, determining whether you must pay them for the time is 
quite tricky:

•	 First, FLSA regulations state that an employee who is re-
quired to be on duty for less than 24 hours is “working” 
even though he is permitted to sleep or engage in personal 
activities.

•	 Second, an employee who is required to be on duty for 24 
hours or more may agree to exclude from his compensable 
time any bona fide regularly scheduled sleeping periods of 
no more than eight hours so long as the employer furnishes 
adequate sleeping facilities.

•	 If there is no agreement, the entire sleeping period is 
compensable.

If the sleeping period is interrupted by a call to duty, the 
interruption is compensable. If the employee cannot get at least 
five hours of sleep, the entire eight-hour sleeping period is 
compensable. 

Further, if the employee must spend his sleeping time with 
the proverbial “one eye and one ear open” to ensure the safety 
or well-being of people in his charge (e.g., hospital patients), the 
time is compensable.

Obviously, stranded employees wouldn’t spend their entire 
off-duty time sleeping. Is time simply spent “waiting” compen-
sable? Much of the answer hangs on whether the employee is 
required to stay or chooses to do so of her own free will (e.g., be-
cause she was afraid to travel). Also relevant is whether the em-
ployee can be asked to pitch in outside of her regularly sched-
uled shift time (perhaps to help cover a short-staffing situation). 
If so, it’s likely the employee would be considered on call.

Bottom line
Severe winter weather can cause a lot of chaos and confu-

sion. The least opportune time to worry about FLSA liability is 

NLRB reports progress in case processing. 
The National Labor Relations Board (NLRB) has re-
ported improved case processing statistics for fiscal 
year (FY) 2019. The NLRB issued 303 decisions in 
contested cases during FY 2019. Adopting a case 
processing pilot program, the Board focused on is-
suing decisions in some of the oldest cases. As a 
result, the median age of all cases pending before 
the Board was reduced from 233 days in FY 2018 
to 157 days at the end of FY 2019. The NLRB also 
said it reduced the number of cases pending before 
it to its lowest level since 2012. As of the end of FY 
2019, the number of pending cases was reduced 
from 281 at the end of FY 2018 to 227 when the 
report was released on October 7. Also, the NLRB 
regional offices made strides toward meeting the 
Board’s strategic goal to reduce case processing 
time by 20 percent over four years. In just one year, 
the regions overall nearly met the four-year goal by 
reducing the time of filing to disposition of unfair 
labor practice cases from 90 to 74 days, a decrease 
of 17.5 percent.

OFCCP provides compliance assistance for 
educational institutions. The U.S. Department of 
Labor’s (DOL) Office of Federal Contract Compli-
ance Programs (OFCCP) in October released a new 
Technical Assistance Guide (TAG) for Educational 
Institutions to assist them in meeting legal require-
ments and responsibilities as federal contractors. 
The OFCCP published the new TAG to reflect cur-
rent regulations and provide compliance assistance 
resources for universities, senior colleges, and ju-
nior/community colleges with federal contracts. 
The TAG, available at www.dol.gov/ofccp/CAGu-
ides/files/OFCCP-EI-TAG.pdf, is designed to help 
educational institutions that are federal contractors 
understand legal and regulatory obligations and 
prepare for compliance evaluations by highlighting 
best practices and providing references.

DOL announces more opinion letters. The 
DOL announced three more opinion letters in 
September. The letters address compliance issues 
related to the Fair Labor Standards Act (FLSA), the 
Family and Medical Leave Act (FMLA), and the Con-
sumer Credit Protection Act (CCPA). FMLA2019-
3-A addresses whether an employer may delay 
designating paid leave as FMLA leave because 
of a collective bargaining agreement. FLSA2019-
13 addresses the ordinary meaning of the phrase 
“not less than one month” for purposes of FLSA 
Section 7(i)’s representative period requirement. 
CCPA2019-1 addresses whether employers’ contri-
butions to employees’ health savings accounts are 
earnings under the CCPA. The DOL offers a search 
function available at www.dol.gov/whd/opinion/
search/fullsearch.htm that allows users to search 
existing opinion letters by keyword, year, topic, and 
other filters. D
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when you’re in the midst of the mayhem. If you’re un-
certain about your employees’ FLSA status or your obli-
gations, consult competent employment counsel before 
you’re left out in the cold. D

ADMINISTRATIVE AGENCIES
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Looking back at 2019 
and to what’s ahead for 
federal agencies in 2020

The National Labor Relations Board (NLRB), the Equal 
Employment Opportunity Commission (EEOC), the Office 
of Federal Contract Compliance Programs (OFCCP), and 
the Department of Labor’s (DOL) Wage and Hour Divi-
sion (WHD) all ramped up their enforcement endeavors in 
2019. The NLRB has refocused its efforts on unionized busi-
nesses, the new EEOC chair is pushing to settle old cases, the 
OFCCP director is aiming to end the year with the largest 
settlement total in the agency’s history by resolving or liti-
gating old audits, and the WHD has filed a record number of 
enforcement cases against employers.

DOL’s WHD releases overtime rule
The biggest news came out of the DOL this year 

when the WHD released its final rule updating the 
overtime eligibility requirements for workers under 
the Fair Labor Standards Act (FLSA). The new rule 
bumps up the minimum salary threshold required 
for workers to be considered exempt under the FL-
SA’s “white-collar” exemptions. The new threshold 
of $35,568 is a significant increase over the previous 
threshold of $23,660, an amount that had not been re-
vised since 2004. It fell short, however, of the $47,476 
level proposed during the Obama era in 2016 but later 
scuttled by a Texas federal judge.

The final rule makes no changes to the current 
“duties test” for exemptions—a hotly debated subject 
during the rulemaking process. Nor does it call for an 
automatic update of the salary threshold, another con-
troversial feature under the blocked Obama rule.

According to a WHD press release, the final rule 
will make 1.3 million American workers eligible for 
overtime pay. While it is set to go into effect January 
1, 2020, worker advocate groups are expected to chal-
lenge it in the courts. 

NLRB shifts into high gear
One thing is certain: The current NLRB is will-

ing to take controversial actions. The general theme 
of the Board’s moves is a return to the state of federal 
labor law before the days of the Obama administra-
tion, which means refocusing labor law on the union-
management nexus and withdrawing its reach from 
nonunion businesses. The results include:

•	 Limitations on union organizing opportunities, 
including access to businesses; 

•	 Restrictions on the definition of “concerted 
activity”;

•	 Reductions in the number of “employees” who 
can be organized; and

•	 Expansion of management rights.

Many of the NLRB’s recent decisions have been criti-
cized as undermining unions at the same time that public 
sentiment is said to have swung back to a more favorable 
view of unionization. Businesses, stressed by unpredict-
able federal trade and fiscal policies, are welcoming the 
Board’s rulings as rare tangible relief from government 
mandates. Still to come: the Board’s regulation on sub-
contractors, independent contractors, and franchisors.

EEOC balks at extending EEO-1 
Comp 2, chips away at caseload

The EEOC announced it wasn’t requesting an ex-
tension of the short-lived “Component 2” pay data col-
lection for EEO-1 reports. Chair Janet Dhillon faced 
a hostile House Subcommittee on Civil Rights and 
Human Services in September when she defended 
the agency’s decision not to ask the OMB to renew the 
Comp 2 piece. She told the subcommittee the agency 
had determined the burden on employers to collect 
and provide the data is “actually more than 10 times 
higher than had been originally estimated.” The period 
for collecting the pay data expired on September 30.

In the same session, Dhillon announced the 
agency had formed an internal task force to look at 
“vulnerable workers.” She said she is committed to 
the EEOC’s mission “to prevent and remedy unlawful 
employment discrimination and advance equal op-
portunity for all in the workplace.”

Dhillon also responded to complaints about the 
EEOC’s slow resolution of its backlog of complaints. 
She said the agency has trimmed the backlog by fo-
cusing on charges “at the intake stage” and noted 
the smaller inventory allows it to “tackle the charges 
when they are new, and it’s easier to do so; memories 
are clearer, evidence is more readily available.”

OFCCP enforcement on the rise
At a National Industry Liaison Group (NILG) Con-

ference, OFCCP Director Craig Leen revealed the num-
ber of agency audits finding discrimination had in-
creased from 2% in 2016 to 5% in 2018. He also said he 
sees disability discrimination as being as important as 
race or gender discrimination.

Leen indicated the OFCCP will look at the type of 
parental leave contractors give employees because men 
should have the same access as women do. At a town 
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hall in New York City, he expressed the agency’s con-
cerns about the lack of promotions for women and mi-
norities in law firms. He also said all federal contrac-
tors should be looking at their promotion practices.

Based on concerns raised by a Government Ac-
countability Office (GAO) report, Leen is continuing 
to develop processes allowing contractors to certify 
they have developed their affirmative action plans 
(AAPs). Ultimately, the agency wants to require con-
tractors to submit their AAPs annually. Exactly what 
contractors will be required to submit is unclear, but 
the director is moving forward with his plan.

100,000-plus comments on 
religious exemption proposal

The OFCCP’s proposal to substantially revise 
its religious exemption received more than 100,000 
responses by the end of the comment period even 
though it lasted only 30 days (instead of the custom-
ary 60). The 107,295 comments were the highest num-
ber for any proposal brought by a civil rights agency 
since online comments began being accepted in 2003.

The OFCCP argued the proposal merely codifies 
existing law, but the American Bar Association urged 
the agency to withdraw it because the religious protec-
tions are too broad, to the disadvantage of other pro-
tected groups.

Democratic attorneys general (AGs) from 17 states 
and the District of Columbia also urged the rule’s 
withdrawal, maintaining it “would open the door for 
large, for[-]profit organizations to claim the exemp-
tion at the expense of workers.” While the AGs rec-
ognized the importance of respecting sincerely held 
religious beliefs, they contended the “proposed rule . 
. . would create a new version of the religious organi-
zation exemption, broader and less defined than any 
previous version.”

A group of Democratic senators demanded the 
OFCCP withdraw the proposal, which they say would 
allow “taxpayer-funded employment discrimination.” 
LGBT advocates also have publicly opposed the rule, 
believing it can and will be used against them, while 
religious advocates praised the proposal as bringing 
“welcome clarification.” D
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SCOTUS decision on LGBTQ 
workplace protections 
coming in 2020

Title VII of the Civil Rights Act of 1964 makes it un-
lawful to discriminate against employees or job applicants 
on the basis of race, color, religion, sex, or national origin. 
In recent years, controversy over whether the term “sex” 
as used in Title VII includes sexual orientation and gender 
identity has arisen among the federal circuit courts of ap-
peals. The U.S. Supreme Court has agreed to resolve the 
split. No matter where the Court falls on the issue, the deci-
sion will supersede existing precedent in at least some cir-
cuits and will have a lasting impact for decades to come.

Title VII claims based on 
gender stereotypes

Although the question of discrimination based 
on sexual orientation and gender identity is still up 
in the air, the U.S. Supreme Court held in a 1989 case, 
Price Waterhouse v. Hopkins, that Title VII prohibits 
discrimination based on gender stereotypes. In other 
words, an employer can’t discriminate against women 
who dress or act “masculine” or men who dress or act 
“feminine.”

The Court didn’t base its decision on sexual orienta-
tion, but LGBTQ employees pursuing claims they were 
discriminated against or harassed at work have relied 
on the Price Waterhouse case many times over the years. 
The argument is that discriminating based on gender 
identity is essentially discriminating against someone 
because she isn’t fulfilling certain gender stereotypes 
about how women should look and act. Discriminating 
based on sexual orientation is essentially discriminating 
against someone because he isn’t conforming to stereo-
types about whom he should be attracted to based on 
his sex.

Circuit courts, federal agencies split
Whether the term “sex” in Title VII includes sex-

ual orientation and gender identity has been hotly 
contested in recent years, leading to a circuit split on 
the issue.



New York Employment Law Letter

December 2019	 5

The U.S. 1st, 3rd, 5th, 6th, 8th, 9th, 10th, and 11th Circuit 
Courts of Appeals take the position that Title VII doesn’t pro-
hibit employment discrimination based on sexual orientation. 
The 2nd and 7th Circuits have ruled that Title VII does prohibit 
employment discrimination based on sexual orientation. The 
6th Circuit has ruled that Title VII protects employees from dis-
crimination on the basis of either their transgender—or transi-
tioning—status or their failure to conform to sex stereotypes. 
The 5th, 7th, 8th, 9th, and 10th Circuits have ruled it doesn’t.

Confusing things further, there is also sharp disagree-
ment within the federal government over Title VII’s range. 
The U.S. Department of Justice (DOJ) and the Equal Employ-
ment Opportunity Commission (EEOC) have taken opposite 
positions on this significant issue: The EEOC has maintained 
that Title VII extends to sexual orientation and gender iden-
tity, while the DOJ has taken the position that it does not. In 
fact, in one of the cases pending before the Supreme Court, 
the EEOC argued in favor of LGBTQ protections in opposi-
tion to attorneys from the DOJ.

SCOTUS to have final word
Here’s a quick look at the three cases the Court is 

reviewing:

•	 In R.G. & G.R. Harris Funeral Homes Inc. v. EEOC, the 6th 
Circuit reasoned that gender identity is fundamentally 
tied to biological sex. Therefore, the court ruled that an 
employer violated Title VII when it terminated a trans-
gender employee for failing to conform to gender norms.

•	 In Altitude Express v. Zarda, a skydiving company is ask-
ing the Court to overturn the 2nd Circuit’s ruling that 
a former employee established a viable Title VII claim 
when he alleged the company fired him because of his 
homosexuality.

•	 In Bostock v. Clayton County, Georgia, the 11th Circuit ruled 
that an employee’s claim that he was fired after his em-
ployer learned he had joined a gay softball league wasn’t 
legally cognizable under Title VII. That ruling, of course, is 
in direct conflict with the 2nd Circuit’s decision in Zarda.

Bottom line
The Court’s opinion likely will arrive sometime in early 

2020. Regardless of the outcome, the decision will overturn 
current precedent in some federal circuits and have wide-
reaching effects on employment decisions across the country. 
Any ruling extending protections to LGBTQ individuals also 
will likely apply to other types or facets of discrimination, 
such as harassment claims:

•	 If the Court decides Title VII doesn’t prohibit discrimi-
nation based on sexual orientation and gender identity, 
further analysis will be needed to figure out if discrimi-
nation based on gender stereotypes is still prohibited (i.e., 
whether Price Waterhouse has been overruled).

•	 If discrimination based on gender stereotypes is still pro-
hibited, employers will toe a very fine line if they choose 
to discriminate against employees on the basis of sexual 

Research finds HR leaders predicting huge 
change. A new study has found that 82% of HR 
leaders expect their role to be unrecognizable in 
10 years, thanks in large part to the transformation 
from HR to a “people” function and the adoption 
of technology. The report from cloud business 
management firm Sage also found that 43% of HR 
leaders surveyed believe their organization won’t 
keep up with related changes in technology in the 
next 10 years. Key findings show that 24% of those 
surveyed use artificial intelligence for recruitment, 
and 56% plan to adopt it within the next year; 42% 
say HR/people decisions are data-driven, and 51% 
are planning to access data in real time within the 
next year; 57% say they can’t invest in new tech-
nology because of resourcing restrictions; and 
just 25% rate their team as being experts with HR 
technology.

Organizations urged to get “age-ready.” A 
new report from workforce solutions provider Mer-
cer urges employers to actively leverage their older, 
experienced workforce (defined as workers 50 and 
older) to be best positioned for the future of work. 
The report, “Next Stage: Are You Age-Ready?” says 
the need to be “age-ready” is important for both 
businesses and economies because of the impact 
of the twin forces of a rapidly aging labor force and 
an uncertain global economic growth rate. The re-
port says experienced workers are valuable to em-
ployers since they often lower costs because they 
are less likely to leave; as supervisors, they tend to 
retain, develop, and engage more junior employ-
ees; they increase productivity of those around 
them through knowledge sharing; they strengthen 
group cohesion, collaboration, and resiliency; and 
they enable innovation and strengthen customer 
connections.

Report finds more employees staying put. Re-
search from business research firm Gartner found 
that 53% of U.S. workers planned to stay with their 
current employer in 2019’s second quarter, a 10% 
increase from 2019’s first quarter. The data from 
Gartner’s second-quarter Global Talent Monitor 
showed that this record-high intent to stay coincides 
with other workplace indicators that reflect defini-
tive changes in employees’ perceptions of and be-
haviors within the U.S. labor market. In the second 
quarter, just 12.5% of U.S. workers indicated they 
were actively looking for another job, well below 
the global average of 20.2% and a significant drop 
from almost 45% of workers in the first quarter of 
2019. The second quarter also saw a 2.4% decline 
in employees’ business confidence, with the global 
business confidence index hitting its lowest point 
since the third quarter of 2016. D

WORKPLACE TRENDS
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orientation or gender identity because those forms 
of discrimination are very closely related to the 
former. Until we have an answer from the Court, 
the safest route is to implement policies that protect, 
and are inclusive of, all your employees, irrespec-
tive of their sexual orientation and gender iden-
tity. The Court’s decision to address whether Title 
VII applies to LGBTQ employees may shine a new 
spotlight on the potential for expanded protections 
under Title VII, and workers may very well become 
aware of the issue for the first time. D
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Truth about holiday season? 
It’s not always what it’s 
nut-cracked up to be

Many of us are fully involved in the crush of festivities 
and holiday shopping that traditionally mark the beginning 
of the sprint to New Year’s Eve. This is the season of peace 
on earth and good will toward our fellow man, right? Well, 
not always.

Hallmark Card celebration vs. reality
Historically, the holiday season conjures up images 

of happy get-togethers, friends and family, food and 
spirits, gifts and parties, and the warm feeling one gets 
from knowing that all is well with the world. Everyone 
we encounter is expected to be happy and “in the spirit”! 
But not everyone experiences the holidays in that way.

The season is one of the busiest times of the year 
for mental health professionals. It has the uncanny 
ability to produce high levels of stress, feelings of de-
pression, and misdirected anger. Most of us attempt 
to do too much during this limited time frame. We 
have a tendency to schedule too many events, indulge 
in food and drink, and spend too much on gifts, leav-
ing a sense of exhaustion and even resentment toward 
family, friends, and coworkers.

Those without close family or loved ones feel 
the weight of spending the holidays alone. Left un-
checked, those negative feelings and stressors can 
lay the groundwork for short tempers, organizational 
conflict, and inappropriate behavior, up to and in-
cluding workplace violence and suicide. As HR pro-
fessionals, you are charged with protecting the en-
terprise, which surely includes protecting your most 
important resource—the human resource!

What you can do during 
this challenging season

As guardian of the corporate culture, you are 
uniquely positioned to provide a sense of support and 

inclusion to those in need through educational programs, 
immediate intervention, and psychological support in 
the form of employee assistance programs (EAPs).

We often expect supervisors to know how to ef-
fectively intervene and interact with a troubled em-
ployee without providing them with the basic tools 
they need to identify someone in distress. Behaviors 
including isolationism, lack of humor, lack of focus, 
negativity, excessive conflict with associates, trouble 
sleeping, absenteeism, and a generally bleak outlook 
on life all can be signs of depression. Those feelings 
and behaviors can be exacerbated during the holiday 
season—sometimes with deadly consequences.

While there may be valid reasons for temporary 
periods of questionable conduct, prolonged or intensi-
fying displays of behaviors similar to those described 
above can indicate a more serious problem. Supervi-
sors should be taught to:

•	 Recognize the signs and symptoms of inappropri-
ate behavior.

•	 Intervene as soon as possible or appropriate.

•	 Document all interactions and recommendations 
made to the employee.

•	 Suggest appropriate internal resources and sup-
port programs, usually in the form of HR and the 
EAP.

•	 Impose discipline and corrective actions.

•	 Assist the employee in reintegrating into the 
workforce.

You always have the right—and, in fact, the obli-
gation—to intervene around behaviors that endanger 
the well-being of coworkers and the success of your 
organization. Your intervention might get the em-
ployee the help he needs to survive, and even enjoy, a 
stressful holiday season.

Remind supervisors about the appropriate use of 
EAP and work-life programs. The programs, offered as 
an employee benefit, can range from “800” telephone 
numbers giving immediate referrals to programs that 
include face-to-face counseling and support. Some or-
ganizations support mandatory referrals while others 
do not. It’s important supervisors understand the spe-
cific model and intricacies of your program. 

4 more ways to help employees 
enjoy the season

Here are four more steps HR can take to help em-
ployees enjoy a happy, healthy, and safe holiday season:

•	 Since holidays often center around families, consider 
being more flexible with employees’ schedules.

•	 If your organization celebrates with a holiday party, 
remember diversity. It’s important to honor and in-
clude all your employees.
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•	 It’s a good idea to limit or exclude alcohol from com-
pany-sponsored holiday celebrations.

•	 Remember that this is not a joyous time for every-
one. Monitor employees who may be struggling, 
and be prepared to extend a compassionate hand. D
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Proposed rule aims to expand 
use of fluctuating workweek

A new proposed rule from the U.S. Department of Labor 
(DOL) intends to clarify that employers that pay nonexempt 
workers bonuses or other incentive-based pay in addition to a 
fixed salary can use the fluctuating workweek (FWW) method 
of paying overtime as a way to keep costs down as long as other 
requirements for using the method are met.

The proposal would revise the regulation for computing 
overtime compensation for salaried nonexempt employees who 
work hours that vary each week (i.e., a fluctuating workweek) 
under the Fair Labor Standards Act (FLSA). The DOL is tout-
ing the proposed rule, published in the Federal Register on No-
vember 5, as a way to expand access to bonuses to employees 
whose hours vary from week to week.

If finalized, the rule would likely encourage more employ-
ers to use the FWW method of computing overtime since em-
ployers interpreting current rules might be hesitant to use the 
method if they also pay bonuses or other premium payments. 
The proposed rule clarifies that employers whose employees 
qualify for the FWW method can use it as long as the bonuses 
or other payments are included in the employee’s regular rate 
of pay.

How the method works
Not all jobs qualify for the FWW method, and em-

ployers that don’t meet the requirements can find them-
selves liable for unpaid compensation an employee who 
is paid on an hourly basis would have earned. Employers 
using the FWW method must meet these requirements:

•	 Nonexempt employees (i.e., those who are eligible 
for overtime pay) must be paid on a salary basis, 
meaning they earn a fixed amount regardless of the 
number of hours worked in a week;

•	 The employer and employees must have a mutual 
understanding of the fixed salary;

•	 The fixed salary must be high enough to at least 
equal the minimum wage, even during weeks when 
the greatest number of hours are worked; and

•	 The employees’ hours must actually fluctuate from 
week to week.

Under the method, employees earn a set weekly sal-
ary even if they don’t work a full 40-hour week. Since 

they are nonexempt, they also must be paid a premium 
if they work more than 40 hours in a week.

The FLSA requires nonexempt employees to be paid 
overtime at time and one-half the regular hourly rate 
for any hours worked over 40 in a workweek, so an em-
ployer must calculate how much a nonexempt salaried 
employee earned per hour to determine the overtime 
rate. That rate is paid for all the hours worked, giving 
the employees the “time” part of the overtime premium. 
Then the hourly rate is divided in half to get the “half” 
part the law requires.

So, an employee earning a base salary of $400 a 
week makes $10 an hour for 40 hours of work. If the 
worker works 50 hours in a week, that $400 base salary 
is divided by 50 for an hourly rate of $8. That rate is paid 
for all 50 hours, and half the $8 hourly rate is used to 
calculate the overtime pay for the 10 hours of overtime. 
Half of $8 is multiplied by the 10 hours of overtime, so 
the employee’s weekly pay plus overtime would be $440.

By contrast, an employee paid on an hourly basis at 
a $10-an-hour rate would earn $400 for the first 40 hours 
and $15 an hour for the 10 hours of overtime (time and 
a half of a $10-an-hour wage) for a total of $550 for the 
week.

Under the proposed rule, employers using the FWW 
method and paying bonuses would have to include the 
bonus payment when calculating the hourly rate. D
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Context matters when 
firing for insubordination

If your state is an at-will-employment state, doesn’t it 
stand to reason that employers may fire someone “at will”? 
Not necessarily. Increasingly, state laws seem to be chipping 
away at the at-will employment concept.

Laws preventing discrimination and retaliation (for any 
number of reasons) mean that, more often than not, employers 
must be able to demonstrate a legitimate business reason for a 
discharge.

Firing for insubordination tends to give courts pause about 
whether the reason is legitimate or pretextual (an excuse). So 
you must take care in documenting disciplinary matters, such 
as insubordination, that may result in discharge.

Keeping track of insubordination
What constitutes insubordination in the work-

place? Insubordination at work occurs when an em-
ployee refuses to obey an order from a supervisor. It can 
take many forms. In addition to a refusal to carry out 
work, it can be an eye roll, foul language, or confronta-
tion, to name a few.
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What factors should I consider when terminating an em-
ployee for insubordination? The decision maker should con-
sider whether the conduct violated a company policy of which 
the employee was aware. If so, does violation of this policy gener-
ally result in discharge? Or, put another way, do you consistently 
enforce this policy for all employees? If you consistently enforce 
it, discharge is the obvious next step. If not, you should consider 
the range of discipline typically given and be prepared to justify 
why discipline isn’t appropriate in this case when it was in the 
other cases.

Does the employee have a history of discipline or perfor-
mance issues? If she doesn’t have a history of discipline or per-
formance issues, the employee who engaged in (real or perceived) 
insubordination should be given the opportunity to explain the 
situation. In some cases, a supervisor may have overreacted to a 
situation that doesn’t rise to the level of a dischargeable offense.

If a disciplinary history exists, has the company previously 
and properly documented that history? If the performance and 
disciplinary history hasn’t been properly documented, you will 
have an uphill battle demonstrating a legitimate nondiscrimina-
tory basis for the discharge if you try to rely on the history. Em-
ployers with good documentation have more leeway in discharg-
ing based on a lesser level of insubordination.

What pitfalls should I consider? Context matters. You 
shouldn’t make discharge decisions in a bubble. Instead, sur-
rounding circumstances must be considered. A change in cir-
cumstances may have caused an otherwise good employee 
to act out. Determine whether she had a recent supervisory 
change or recently complained of safety concerns of discrimi-
nation. Adverse employment actions taken in close temporal 
proximity to complaints or supervisory changes are examined 
more closely by courts and in some situations are given a pre-
sumption of illegality.

Bottom line
Most discharge decisions won’t result in a claim that the 

firing was unlawful. But when they do, you must be prepared. 
Thus, even with at-will employees, you should be mindful when 
making every discharge decision in the event a claim arises:

•	 Document the decision at the time of the decision. Subse-
quent documentation is given less weight and viewed with 
disfavor by courts and juries.

•	 Ensure the discharge decision fits with the level of 
insubordination.

•	 When in doubt, contact employment counsel for advice. D
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