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HARASSMENT

Proposed harassment guidance broadens employers’

obligations under EEQ law

by Allison Hawkins and Amy Wilkes, Burr & Forman LLP

On October 2, 2023, the U.S. Equal Employment Opportunity
Commission (EEOC) published in the Federal Register its no-
tice of proposed guidance on “Enforcement Guidance of Harass-
ment in the Workplace.” The guidance incorporates updates re-
flecting current case law governing workplace harassment and
addresses the proliferation of digital technology and how social
media postings and other off-work conduct could contribute to a
hostile work environment. It further illustrates a wide range of
scenarios showcasing actionable harassment.

Covered basis

The guidance makes clear that federal equal employment
opportunity (EEO) statutes only protect against harassment
if it’s based on an employee’s legally protected character-
istics, such as race, color, national origin, religion, sex, age,
physical and mental disability, and genetic information.

Building in part on case law over the past 25 years and in
part on positions taken by the commission, it goes on to
provide that “sex-based” discrimination includes harass-
ment based on pregnancy, childbirth, and other related
medical conditions such as a worker’s “reproductive de-
cisions,” including “contraception or abortion,” and that
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“sex-based” discrimination incorporates protections for
LGBTQ+ workers against harassment based on sexual
orientation and gender identity. It also provides protec-
tions for “sex-based” stereotyping.

Notably, under the proposed guidance, the EEOC would
recognize claims for perceptional-based harassment,
whereby harassment is based on the perception that an
individual has a particular protected characteristic, even
if that perception turns out to be incorrect. Moreover, the
EEOC would recognize claims under federal EEO law for
“association harassment,” whereby a complainant associ-
ates with someone in a different protected class or suffers
harassment because they associate with someone in the
same protected class.

Causation

The guidance reaffirms that a causation determination of
whether hostile workplace harassment is based on a pro-
tected characteristic will depend on the totality of the cir-
cumstances. It provides numerous examples that reflect
a wide range of scenarios wherein causation may or may
not be established.

The scenarios reflect findings where the conduct in-
volved alleges facially discriminatory conduct, stereo-
typing, situational context evaluations, close timing,
and comparator evidence.
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Narrowing the objective standard

To establish a hostile work environment, an employee
must show there’s conduct that is both subjectively
and objectively hostile. Notably, the guidance states
that whether conduct is objectively hostile “should be
made from the perspective of a reasonable person of
the complainant’s protected class.”

The traditional “reasonable person” standard wasn't
so limited. In the EEOC’s view, “personal or situ-
ational characteristics,” such as age differential or un-
documented worker status, also affect both the objec-
tive and the subjective reasonableness assessment—a
position not shared by all the courts.

Conduct not directed at the employee

The guidance provides that an individual who hasn’t
personally been subjected to unlawful harassment
based on their protected status may be able to file an
EEOC charge and a lawsuit alleging they have been
harmed by unlawful harassment of a third party.

For example, an employee who is forced to engage in
unlawful harassment of another employee may have
their own claim under the law, even though they
weren't personally subjected to unlawful harassment.

Conduct outside the workplace

The guidance broadly considers conduct occurring in
a non-work-related context as part of a hostile work
environment. The EEOC provides several examples
where an employer may have an obligation to take
action against conduct that occurs in a non-work-re-
lated context.

In the commission’s view, an employer may be li-
able for harassment if the conduct simply “impacts
the workplace.” Here are two examples that illustrate
this:

e If “a Black employee is subjected to racist slurs and
physically assaulted by white coworkers who en-
counter him on a city street, the presence of those
same coworkers in the Black employee’s work-
place can result in a hostile work environment.”
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e If “an Arab-American employee is the subject of
ethnic epithets that a coworker posts on a personal
social media page, and either the employee learns
about the post directly, or other coworkers see the
comment and discuss it at work, then the social
media posting can contribute to a racially hostile
work environment.”

The guidance significantly stretches current case law,
which typically only considers outside-of-work conduct
when it’s carried out by an employee with direct super-
visory authority, occurs at a work-related event, or oc-
curs between coworkers who constantly work with and
see each other inside the workplace. The guidance notes
that the EEOC’s broadened stance is in light of the pro-
liferation of digital technology, such as electronic com-
munications using private phones, computers, or social
media accounts, that often bleeds into the workplace.

Framework of liability

Consistent with governing case law, the guidance sets
forth several frameworks under which harassment
claims will be analyzed. Which framework is applicable
depends on the relationship of the harasser to the em-
ployer and the nature of the hostile work environment.
Once the status of the harasser is determined, the appro-
priate standard will be applied to assess employer liabil-
ity for a hostile work environment.

Automatic liability. An employer is always liable if a
supervisor’s harassment creates a hostile work environ-
ment that includes a tangible employment action.

Vicarious liability. If harassment by a supervisor cre-
ates a hostile work environment that doesn't include a
tangible employment action, the employer can raise an
affirmative defense to liability or damages.

Negligence. If harassment comes from a nonsupervi-
sory employee or nonemployee, the negligence standard
is principally applied.

Expansion of liability standards
that apply in harassment cases

The guidance also expands on the circumstances in
which an employer may be subject to automatic liability.
Since the Supreme Court’s Faragher/Ellerth rulings, the
“supervisor” designation often becomes a key issue in
determining an employer’s liability.
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In the EEOC’s view, a coworker is a supervisor if the
complainant reasonably believed the coworker had
the power to recommend or influence tangible em-
ployment actions (e.g., hiring, firing, and demotions)
against them. This “reasonable belief” approach
would allow a coworker to be considered a super-
visor even if the coworker had no power to take or
influence tangible employment actions against a
complainant.

This guidance appears to contradict the Supreme
Court’s instruction to limit the supervisor’s inquiry
into whether the harasser actually was empowered
by the employer to take tangible employment actions
against the complainant.

Employer’s reporting
mechanism not required

An employer has an affirmative defense to hostile
work environment harassment when it can show both
that it took reasonable steps to prevent and correct ha-
rassment and that the employee unreasonably failed
to take advantage of those opportunities or take other
steps to avoid the harassment.

The guidance provides that, even if the employee
didn’t use the employer’s reporting mechanism to
complain of harassment, other actions—such as filing
a grievance with a union—may mean the employer
has been notified of the concern, and the affirmative
defense cannot be used.

Bottom line

The public is invited to submit comments and view
the document via the federal e-regulation website
until November 1.

Notably, EEOC guidance doesn’t have the force of law,
but it provides insight into how the EEOC will inter-
pret and seek to enforce the federal EEO laws.

Regardless of changes, management and HR execu-
tives will need to continue antiharassment efforts that
have been put into place over the last 25 years. Main-
tain clear and robust antiharassment policies, provide
training, thoroughly investigate complaints of harass-
ment, and take appropriate corrective action when an
investigation indicates inappropriate conduct. Burr
and Forman attorneys are well versed in antiharass-
ment efforts and are available to assist in this impor-
tant area.

Allison Hawkins and Amy Wilkes are attorneys with Burr
& Forman LLP in Birmingham, Alabama, and can be
reached at ahawkins@burr.com and awilkes@burr.com. M
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PERFORMANCE EVALUATIONS

Importance of evaluating
your employees—The
good and the bad

by Jeffrey M. Cropp, Steptoe & Johnson PLLC

As we approach the end of another year, some of you may be
gearing up for the year-end performance evaluation season.
Conducting proper performance evaluations can play a critical
role in your organization’s ability to address issues with poor-
performing employees, as well as retain your good employees.
The purpose of this article is to provide some guidance to help
you navigate the performance evaluation process and identify
potential legal issues that could arise.

Address issues that need
to be addressed

An important part of the evaluation process is that it
gives the company the opportunity to highlight perfor-
mance issues and address them before it’s too late. From
a legal perspective, it’s critical that any performance is-
sues be identified in the performance evaluation and
documented. Sometimes it’s difficult to properly evalu-
ate an employee who is underperforming and even
more difficult to have a face-to-face conversation with
them about those issues. If you let a performance issue
slide, however, it can become difficult to take the neces-
sary steps later to deal with the performance issue.

For instance, if an employer decides to discipline or dis-
charge an employee because of a performance issue, and
if a subsequent lawsuit or grievance is filed, one of the
important issues in the case will be to determine what
the employee’s past performance evaluations say.

If your supervisor has neglected to document the same
past performance issues in the evaluation, it makes it
more difficult for you to have a solid defense for your
disciplinary decision. In fact, if the employee’s perfor-
mance evaluations don’t support that the employee is a
poor performer, your employee can use your own per-
formance evaluations against you to argue that your
actual reason for disciplining or discharging them was
an illegal reason.

By contrast, if your supervisor has properly documented
the performance issues in the evaluation, it places you in
a much better position. First, it shows you have previously
advised the employee about correcting the performance
and that you have given them the opportunity to correct
the behavior. In a lawsuit, the jury tends to like when you
have been fair to the employee, and giving them a chance
to correct behavior is a good way to show fairness.
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Also, if there is a history of documenting and warning
the employee about the performance issue, it’s easier to
show you had a legitimate reason for deciding to disci-
pline or discharge them.

Be objective

To the extent you can, your performance evaluations
should focus on objective factors, such as production
goals or some other type of hard number. Objective
factors help to remove the subjectiveness that can be
associated with performance evaluations. Subjective
factors, based on the opinion of the evaluator, can be
harder to defend or explain.

While it’s difficult to remove all subjectiveness associ-
ated with a performance evaluation, the more objec-
tive you can make it, the better you will be able to de-
fend the evaluation.

Documentation

You may have heard the expression “If it’s not docu-
mented, it didn't happen.” In all areas of employment
law, this is a good rule of thumb to follow.

If there’s an issue with an employee’s performance, it
needs to be documented in the performance evalu-
ation. Verbal discussions of a performance issue,
without any documentation regarding the discus-
sions, simply isn’t a good practice. In a lawsuit over a
decision to discharge an employee over work perfor-
mance issues, you don’t want to find yourself in the
position of relying on a supervisor to testify about the
times she verbally talked with the employee about
the issue. If it’s important enough to talk with the em-
ployee about, it’s important enough to document the
discussion.

If your supervisor doesn’t document the verbal discus-
sions as they occur, they should certainly mention the
prior verbal discussions in the employee’s yearly perfor-
mance evaluation. It creates a record showing the super-
visor talked with the employee before about the issue
and creates a record that reminds the employee again
about the issue.

Train your evaluators

Depending on the size of your organization, you
could have multiple supervisors involved in evaluat-
ing employees. Because not everyone thinks the same
way in evaluating employee performance, there’s a
risk that each supervisor will evaluate their employ-
ees differently.

For instance, if you have a five-point scale, with one
being the lowest score and five being the highest score,
one supervisor may have a tendency to award the high-
est score, while another may have a tendency to award
a lower score. This creates the possibility of having in-
consistent evaluations among your employees based on
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the same level of performance. As a result, you may not
obtain an accurate measure of how an employee is per-
forming or whether any issues need to be addressed.

To address this potential dilemma, it’s important to
provide some training to individuals who complete the
performance evaluations. The training should provide
some guidance on what the point scale means on the
form and the company’s expectations for how that point
scale is to be applied.

While it may not completely stop this dilemma from
arising, some training will place the supervisors in a
better position to understand how you want the employ-
ees to be evaluated and how the evaluation form is in-
tended to be used.

Self-assessment

You should consider having your employees complete
a self-assessment of their performance. This helps to
show the employees what you think is important about
their work performance, and it provides you with a
view into how employees think they performed over
the past year.

If there’s a significant difference between how employ-
ees think they performed and how the supervisor thinks
the employees performed, it’s important to address that
difference so the employees and the supervisor develop
a similar understanding of how the employees are per-
forming. Also, some employees may recognize if they
have a problem area and may admit in their own self-
assessment that there’s an area that they need to fix.

Retain good employees

While you certainly want to address problem areas
when they arise, you will also want to use the perfor-
mance evaluation process to provide positive feedback
to employees when it is deserved. This positive feedback
not only tends to assist with keeping your employees on
the same productive path but also may help you to re-
tain your good employees.

Your good performers want to hear when they are
doing well, and you should positively reinforce their
good performance. While we live in a time when em-
ployees jump from employer to employer, telling your
good performers in a performance evaluation that their
work is appreciated is a simple step you can take to help
keep them with your company. An employee who feels
underappreciated may be more likely to look for other
opportunities.

Bottom line

The yearly performance evaluation process is an impor-
tant part of any good business practice. It helps to keep
your good performers moving in the same direction,
and it helps to identify problem areas that need to be
addressed.
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If you find you need to discipline or discharge an em-
ployee for work performance issues, failing to conduct
proper performance evaluations could place you in a
difficult and potentially expensive position.

Jeffrey M. Cropp is an attorney with Steptoe & Johnson PLLC in
Bridgeport, West Virginia, and can be reached at 304-933-8145
or jeffrey.cropp@steptoe-johnson.com.

UNIONS

In major new decision,
NLRB authorizes union
recognition without election

KY NG SC TN WV

by Michael J. Moore and Ashley Faulkner, Steptoe & Johnson
PLLC

On August 25, the National Labor Relations Board (the Board)
issued a monumental decision in Cemex Construction Materi-
als Pacific, LLC, enacting a new framework for unions to gain
recognition without a formal representation election.

The details

Under the Cemex ruling, an employer must either recog-
nize and bargain with a union claiming majority sup-
port or prompitly file a petition seeking an election chal-
lenging (1) whether the union has majority status and (2)
whether the alleged majority is an appropriate bargain-
ing unit.

Failing to promptly file a petition when the union hasn’t
itself filed a petition for an election will result in an un-
fair labor practice charge against the subject employer.
Likewise, if the employer commits any unfair labor prac-
tice after the union’s request for recognition, the Board
will now dismiss the petition for election filed by the
employer and order the employer to bargain with the
union.

Prior to this 3-1 decision, absent circumstances that sup-
port a finding of serious unfair labor practices by the
employer, even if an employer was found to have com-
mitted a less significant unfair labor practice leading up
to an election, a second election would take place. Now, a
finding of an unfair labor practice will result in an order
from the Board for automatic recognition of the union
and the requirement to bargain with that union.

The Cemex decision restores certain elements of the Joy
Silk standard, which has been dormant for more than
50 years. Under Joy Silk, an employer was required to
bargain with a union if it demanded recognition and
advised the employer of its majority status, unless the
employer had a “good faith basis” to doubt the union’s
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majority status. We previously wrote on Board General
Counsel Jennifer Abruzzo’s intention to resurrect Joy
Silk, which appears to be coming to fruition in part.

Unlike Joy Silk, however, the Cemex standard doesn’t
consider whether employers seeking an election have
a good-faith doubt as to the union’s majority status.
Rather, the Cemex decision holds that any finding of an
unfair labor practice after the union’s demand of recog-
nition will, in effect, formulaically result in a bargaining
order requiring the employer to recognize the union.

Takeaways

Moving forward, employers must be diligent and
promptly petition for a union election if a union claims
majority support and the employer doesn't want to vol-
untarily recognize the union. Employers must also work
to eliminate risks of conduct that could be considered
by the Board to be an unfair labor practice—or face an
order to bargain without the benefit of an election.

Michael ]. Moore and Ashley Faulkner are attorneys for Step-
toe & Johnson PLLC. They can be reached at michael.moore@
steptoe-johnson.com and ashley.faulkner@steptoe-johnson.
com. M

RETALIATION

Retaliation: The
most successful
discrimination claim

KY NC SC TN WV

by Roberta Fields, McAfee & Taft

A retaliation claim can be successful even when the original
discrimination claim fails to establish a violation of law. The
same laws—federal and typically state laws—that prohibit dis-
crimination based on race, color, sex, religion, national origin,
age, disability, or genetic information also prohibit retaliation
against individuals who oppose discrimination or participate
in an employment discrimination proceeding.

Why are the laws written this way? Well, if employees are
unwilling to come forward and speak out or are unwilling to
participate when someone else has alleged a complaint, then
discrimination cannot be addressed. In other words, retaliation
is illegal because it has a “chilling” effect on the willingness of
individuals to come forward.

Employment protections

Individuals who file a claim believing they have ex-
perienced discrimination are protected. Individuals
who are interviewed, give statements, or testify about
the alleged wrongful employment action are also
protected.
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What kind of “participation” activity is protected?

¢ Filing a charge, an internal complaint, or a lawsuit
alleging discrimination;

* Being a witness in an investigation or a formal
proceeding of a charge or lawsuit;

* Communicating with a manager or supervisor
about discrimination or harassment;

* Answering questions during an employer investi-
gation of discrimination or harassment;

¢ Refusing to follow company practice, policy,
or management orders that would result in
discrimination;

* Resisting sexual advances or intervening to pro-
tect others;

* Requesting a disability or religious accommoda-
tion; and

* Asking managers or coworkers about salary in-
formation to uncover potentially discriminatory
wages.

This isn’t a complete list. Any activity that brings dis-
crimination to light is protected under discrimination
laws. Each of these examples describes behavior that
must be protected so discrimination in the workplace
can be investigated and eliminated.

Examples of retaliatory actions

A company cannot fire, demote, harass, or otherwise re-
taliate against a person for engaging in protected activity.
The following are examples where the Equal Employment
Opportunity Commission (EEOC) found retaliation:

* A manager placed information about prior dis-
crimination complaints in an employee’s person-
nel file to prevent her from obtaining a promotion.

¢ Two panelists who were interviewing candidates
for a promotion were involved in either current
or prior discrimination complaints filed by one of
the employees.

* An employer took away a perk (use of a company
car) from an employee who had recently filed a
discrimination claim.

* An employee was given a lower performance ap-
praisal than was warranted.

* An employee was transferred to a less desirable
position.

* Anemployee received increased scrutiny.

* Management made work more difficult by pur-

posefully changing a work schedule to conflict
with family responsibilities.

* Management engaged in verbal or physical abuse
with an employee.

Close proximity in time is also a factor reviewed by
courts and the EEOC to determine when an action
against an employee is retaliatory. The closer in time
the alleged retaliatory behavior is to the charge or the
participation in the discrimination proceeding, the
more likely it will be found to be retaliation.

If someone files a charge or participates in an investi-
gation, are they protected forever? No. You're free to
discipline or fire workers if the reason is nondiscrimi-
natory and nonretaliatory. However, you will carry
the burden of proof to establish a nondiscriminatory
and nonretaliatory reason for the action.

The EEOC will file suit against companies that alleg-
edly retaliate. In a recent news release, it announced
it had filed suit against TCI, a recycler of electrical
equipment at a plant in Pell City, Alabama. According
to the lawsuit, after a female filed an EEOC discrimi-
nation charge for failure to hire based on gender, TCI
interviewed a management employee who supported
the allegation saying TCI had a longtime practice of
not hiring female laborers. When the company was
unsuccessful in getting the manager to change his
statement, it terminated his employment. The EEOC
filed suit on his behalf seeking money damages, com-
pensatory and punitive, and injunctive relief to pre-
vent such unlawful conduct in the future.

Best practices

Here are some best practices you should consider
implementing to reduce your liability for retaliation
claims:

* Have a policy that your company will not tolerate
discrimination or retaliation and that employees
who come forward in good faith will be protected.

* Have a policy that provides several ways for em-
ployees to complain about discrimination (e.g.,
hotline, HR, certain executives).

* Investigate every complaint.

* Document performance so that when you want
to terminate an employee who has complained
or participated, you will have documentation

of poor performance before the discrimination
charge was filed.

Roberta Fields is an attorney in the Oklahoma City office
of McAfee & Taft. She can be reached at roberta.fields@
mcafeetaft.com. M
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WAGE AND HOUR LAW

For the wages of sin
is...$145,000?

KY NG SC TN WV

by Jake Crawford, McAfee & Taft

A California employer recently learned the hard way that a com-
petent legal strategy for defending against a Fair Labor Stan-
dards Act (FLSA) claim shouldn’t include hiring a supposed
priest to dupe employees. And, yes, that is easily one of the top
five weirdest sentences I have ever written. Let me explain.

Cash or check

In May 2022, the U.S. Department of Labor (DOL) filed
a lawsuit against a company, along with its owners and
general manager, that operated restaurants in Sacra-
mento and Placer counties in California. The DOL ac-
cused the employer of implementing a scheme to avoid
recording overtime hours worked by nonexempt em-
ployees and to avoid paying them at the overtime rate
(time and a half) mandated by the FLSA. Allegedly, the
employer paid nonexempt employees by check for time
worked up to 40 hours in a workweek but by cash for all
time worked in excess of 40 hours to ensure those hours
weren't recorded.

Before filing the lawsuit, the DOL's Wage and Hour Di-
vision (WHD) conducted an investigation into the em-
ployer’s pay practices. It alleged the employer attempted
to impede the investigation by instructing employees to
lie to federal investigators about the number of hours
they worked. The WHD eventually issued findings that
the employer had violated the FLSA's recordkeeping and
overtime pay requirements. According to some of the
employees, it was at this point the employer found reli-
gion—just not in the way one might hope.

Father, forgive me

Employees reported to the DOL that after the WHD is-
sued its findings, the employer’s general manager ar-
ranged for a “priest” to come to the restaurant to hear
employees’ confessions. Confession is a sacrament ob-
served by many religious persons, particularly adher-
ents to Roman Catholicism, in which a person confesses
their sins to a priest to obtain absolution.

Allegedly, the priest provided by the employer only had
a real interest in work-related “sins.” According to the
employees, during confession, the priest asked them
if they had done anything to harm the employer, had
any bad intentions against the employer, or had ever
wronged the employer. Unsurprisingly, the DOL took
the position that the employer’s purpose in bringing in
the priest was to intimidate workers who had spoken
with the WHD investigators.
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Penance

Eventually, the employer agreed to a consent judg-
ment that required it and its owners to pay a total
of $145,000, which included $70,000 in back wages;
another $70,000 in liquidated damages; and $5,000
in civil penalties based on the willful nature of its
violations.

The consent judgment didn’t include any admission
or finding about the veracity of the employees’ allega-
tions involving the priest. Nonetheless, this case, in
all its outlandishness, serves as a good reminder that
it’s a violation of the FLSA to make any attempt to
interfere with a DOL investigation or to prevent em-
ployees from exercising their rights under the FLSA,
speaking with DOL investigators, or participating in
an investigation. Julie A. Su, acting Secretary of Labor,
U.S. Department of Labor vs. Che Garibaldi dba Taque-
ria Garibaldi, a California corporation; Eduardo Hernan-
dez; Hector Manual Martinez Galindo; and Alejandro
Rodriguez.

Takeaway

If the DOL comes knocking and you develop a strat-
egy that involves going online to purchase a priest cos-
tume, maybe resist the urge to go through with it. In-
stead, contact an attorney who has experience dealing
with such investigations.

Jake Crawford is an attorney in the Tulsa, Oklahoma, of-
fice of McAfee & Taft. He can be reached at jake.crawford@
mcafeetaft.com. @

EXEMPT EMPLOYEES

Is it 2019 or 2016? DOL
proposes FLSA exempt
salary threshold increase

KY NC SC TN WV

by John David Gardiner, Bodman PLC

On August 30, 2023, the U.S. Department of Labor (DOL)
announced a much-anticipated notice of proposed rulemak-
ing (NPRM) that, if implemented, would increase the mini-
mum salary for exemption under the Fair Labor Standards
Act (FLSA) by over 50% to $1,059 per week (the equivalent
of $55,068 per year). The agency is also proposing adding an
automatic updating mechanism to the regulations. Because
the salary threshold amount referenced in the NPRM is
based on 2022 data (which isn't yet finalized), it’s likely that
the annual salary threshold would be as high as $60,000 by
the time a final rule is issued.
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Current proposal

This is what we can glean now from the DOL's NPRM:

¢ It would increase the standard salary level to the
35th percentile of earnings of full-time salaried
workers in the lowest-wage census region (cur-
rently the South), which would be $1,059 per week
($55,068 annually) based on current data.

¢ It would apply the standard salary level to Puerto
Rico, Guam, the U.S. Virgin Islands, and the Com-
monwealth of the Northern Mariana Islands and
increase the special salary levels for American
Samoa and the motion picture industry.

* It would increase the highly compensated em-
ployee (HCE) total annual compensation require-
ment to the annualized weekly earnings of the
85th percentile of full-time salaried employees na-
tionally, which would be $143,988 per year based
on current data.

e It would automatically update the earnings
thresholds every three years with current wage
data to maintain their effectiveness.

Under the FLSA, an employer may elect to treat an
otherwise exempt employee as nonexempt. Keep in
mind that you may not go the other way and elect to
treat a nonexempt employee as exempt.

by Brittany Smith, Steptoe & Johnson PLLC

This question presents an opportunity to explore Title VIl of the Civil
Rights Act of 1964 and the potential repercussions of the U.S. Supreme
Court’s June 29, 2023, opinion in Groff v. Dejoy, Postmaster Gen-
eral, which clarified the appropriate standard for evaluating employers’
decisions on employees’ requests for religious accommodations.

Religious accommodations originate from Title VII, which prevents an
employer from discriminating against an employee based on, among
other things, their religion. Employers generally understand that deny-
ing an employee a promotion, firing an employee, or demeaning an
employee in the workplace because of their religion is discrimination.
Religious accommodations, however, have been a grayer area.

As an initial point, you are always free to proactively accommodate
employees’ religious beliefs. If you notice employees need a space to
pray and/or worship, you are always free to provide space even before
an employee’s request. However, you don’t have an official duty to ac-
commodate employees’ religious beliefs until a request is made.

When an employee makes a request for a religious accommoda-
tion, you must grant the accommodation unless you can show that
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Nonexempt employees must be paid an hourly wage
at or above the minimum wage and time-and-one-
half base hourly pay for time worked in excess of 40
hours in a given workweek. Such an election by an
employer is both cumbersome and often unwelcome
by existing exempt employees, however.

Past proposals

The DOL last updated the executive, administrative, and
professional (EAP) exemption regulations in 2019. That
update—which included setting the standard salary level
test at its current amount of $684 per week (equivalent to
a $35,568 annual salary)—has been in effect since January
1, 2020. In 2016, the DOL attempted to increase the salary
threshold, but that initiative was initially blocked at the
end of 2017 and subsequently tackled in courts.

The Department is not proposing changes to the stan-
dard duties test—consistent with its approach in both
the 2016 and 2019 rules.

Public comments

The DOL welcomes public comments regarding the
NPRM within 60 days from the publication date in
the Federal Register, or on or before November 7, 2023,
unless the public comment period is extended.

The exact timeline for the DOL’s publication of a
final rule, or when a final rule might go into effect, is

granting it would cause you “undue hardship.” Pre-Groff v. Dejoy,
an employer could make that showing by proving the accommodation,
if granted, would impose more than a de minimis cost. Post-Groff
v. Dejoy, that showing is no longer sufficient.

Now, to deny an employee’s request for religious accommodation, you
must show that granting it would subject you to “substantial costs or
expenditures.” In deciding whether an employer makes a sufficient
showing, courts consider factors such as the particular accommoda-
tion at issue and its practical impact in light of the nature, size, and
operating costs of the employer.

If an employee requests a space to worship and/or pray, you would

be climbing an uphill battle in arguing that granting the request would
subject you to a substantial burden. For example, it’s unlikely that pro-
viding a designated space inside of your existing facility would subject
you to any costs, much less substantial ones.

Ultimately, to avoid liability for religious discrimination, you should pro-
vide a space for worship and prayer upon an employee’s request, so
long as you have the space to provide.

Brittany Smith is an attorney with Steptoe & Johnson PLLC in
Charleston, West Virginia, and can be reached at 304-353-8130
or brittany.smith@steptoe-johnson.com.
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murky. In 2019, the proposed rule and final rule took
approximately 10 months. If this rulemaking process
follows a similar route, the final rule could be in effect
by the second half of 2024.

The DOL also has an acting secretary rather than a
permanent, confirmed secretary of labor, which some
have indicated violates the Senate’s constitutional Ad-
vice and Consent powers. It’s a virtual certainty that
any final rule will be challenged in various courts.

Legal challenges

The current DOL proposal includes a severability pro-
vision, which if enforced would have the operative ef-
fect of keeping most parts of the rule in place if one
piece of the rule is eventually invalidated in court.

Two legal rulings loom large as far as prospective chal-
lenges to the DOL's proposed salary-based changes to
overtime exemptions under the FLSA:

e In 2017, a Texas-based U.S. district court struck
down an attempt by the Obama administration
to raise the salary threshold to $47,476. By focus-
ing too heavily on the amount of money work-
ers make instead of their job duties, the Obama
DOL expanded overtime protections to workers
Congress sought to exclude, Judge Amos Mazzant
said in that ruling. Judge Mazzant—an Obama
appointee backed by Texas’s Republican sena-
tors—is still a sitting judge in the Eastern District
of Texas.

e From the U.S. Supreme Court, Justice Brett Ka-
vanaugh has recently implied that overtime laws
shouldn’t consider pay at all. In his dissent in Helix
Energy Solutions Group, Inc. v. Hewitt, Kavanaugh
wrote, “The [FLSA] focuses on whether the em-
ployee performs executive duties, not how much
an employee is paid or how an employee is paid.
So, it is questionable whether the [DOL'’s] regula-
tions—which look not only at an employee’s du-
ties but also at how much an employee is paid
and how an employee is paid—will survive if and
when the regulations are challenged as inconsis-
tent with the Act.”

The question now is whether the current proposal
will share a fate with the 2016 proposal or the 2019
proposal. Keep the DeLorean at the ready; we are in
for an interesting start to 2024—and beyond.

John David Gardiner is an attorney with Bodman PLC
in Grand Rapids. He can be reached at 616-205-3123 or
jgardiner@bodmanlaw.com. W

November 2023

PAYROLL DEDUCTIONS

Employers: Take care when
recovering overpayments,
debt from employees

by Jodi R. Bohr, Tiffany & Bosco, PA.

There are three broad categories of deductions employers make
from employee paychecks. The first, legally required deduc-
tions, comes in the form of income tax and wage garnishments.
The second, deductions on employees” behalf, is withholdings
for insurance premiums or charitable contributions. The third
category—and the focus of this column—is deductions for the
employer’s benefit. Employers may seek to take deductions for
overpayment, employee theft, or docking for cash shortages
and breakage. When doing so, you must follow both federal and
state law to avoid possible penalties and liquidated damages.

Be proactive

Whether an employer will be successful in recovering
an overpayment or a loan from an employee depends
in large part on its diligence in implementing and
maintaining the right policies and documents. For
starters, employers should consider adopting policies
that address deductions from pay for overpayments,
loans, or employee theft.

The policies should explain that the employer will
make deductions from employees” pay under these
circumstances. While not required in Arizona, a best
practice is to have employees sign an acknowledg-
ment of receipt and understanding of this policy.

If the money an employee owes is a result of a loan,
the employer should require the individual to sign a
promissory note outlining the terms of the loan, the
mechanisms for repayment (during and following
employment), and the consequences for failure to
repay the loan. The promissory note should also in-
clude an authorization to deduct “payments” during
employment and that the employer will deduct the
full amount permitted by law from the final paycheck
if the loan remains outstanding when the employee
ends employment.

Deductions must comply
with applicable laws

The Fair Labor Standards Act (FLSA) allows employers
to deduct wage overpayments from future wages even if
the deduction causes the employee’s wages to fall below
the minimum wage. Depending on the state the em-
ployee resides in, some state laws may conflict with the
FLSA for the employee’s benefit.
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For example, Arizona law only allows deductions
from an employee’s paycheck for overpayment so long
as the deductions don’t cause the worker’s pay to fall
below Arizona’s minimum wage. If the deduction for
the total overpayment would cause the employee’s
pay to fall below the minimum wage, the employer
would need to take deductions over several pay peri-
ods to comply with Arizona law.

Recovering overpayment
from former employees

Recovering overpayments from former employees can
be tricky. Employers may need to make swift deci-
sions if the final paycheck hasn't been issued. It’s best
to contact the former employee first to request the
money, especially if the overpayment can’t be fully
deducted from the final paycheck.

Making payment arrangements may increase the
likelihood of full recovery of the overpayment. If the
employee ignores attempts to collect or refuses to pay
back the overpayment, the employer will need to con-
sider the next best course of action. If the final pay-
check hasn’t been issued, the employer can deduct the
maximum amount permitted by law. If overpayment
remains, the employer may need to consider whether
legal action should be taken or whether to treat the
overpayment as bad debt.

In deciding whether to take legal action, employers
should consider employees’ resources. If an employee
doesn’t have resources to collect, legal action may be
useless and expensive. And this past December, Ari-
zona made it increasingly difficult to collect on a judg-
ment or garnish wages.

A word to the wise

Employers should be prepared to address overpay-
ment, theft, or loans and how to collect the money,
especially from a departed employee. Once the over-
payment is discovered, priority one is to correct the
problem. This will reduce the overpayment that needs
to be recovered and prevents the recurrence of recover
issues.

When in doubt about what you can deduct from an
employee’s wages and when, contact qualified legal
counsel to obtain guidance on the proper course of
action.

Jodi R. Bohr is a shareholder with Tiffany & Bosco, P.A.,
and a contributor to the Arizona Employment Law Letter.
She practices employment and labor law, with an emphasis
on counseling employers on human resources matters, liti-
gation, and workplace investigations. She may be reached at
jro@tblaw.com or 602-255-6082. A
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EMERGENCY PREPAREDNESS

Facing the storm: Natural
disasters trigger need for
employer preparation

by Tammy Binford

Extreme natural disasters—fires, floods, hurricanes, and
more—increasingly dominate news coverage. But the full ef-
fect of such tragedies outlasts the headlines. And it’s not just
fires and storms. Extreme heat events also threaten the health
and safety of people all around the world.

Employers are certainly not immune. In fact, the increasing num-
ber and severity of natural disasters make it more essential for
employers to develop plans that will get them back in business
and enable them to help employees recover when disaster strikes.

Making plans

Dangerous weather and other natural disasters often
shut down operations, but even after reopening, busi-
nesses can expect absenteeism and turnover because
employees will continue to suffer a disaster’s effects.
Also, when employees do manage to return to work,
they often will be less productive because of worries
about their future.

Employers can cope with the possibility of natural disas-
ters by developing business continuity plans. Writing for
Forbes in September 2022, Holly Welch Stubbing—CEO
of E4E Relief, a company helping businesses respond to
crises—advised creating a people-focused plan that in-
cludes evacuation planning, data storage and security,
internal crisis communications, organizational recovery,
and a return-to-work strategy.

Stubbing advised creating a team made up of key
stakeholder groups of the organization, including IT
and operations. The team should be able to conduct
a risk assessment and business impact analysis that
will provide the information and insight needed to
develop plans for recovery.

Stubbing emphasized the importance of understand-
ing the long-term effects for employees. They may not
be able to return to work quickly, and they likely will
suffer the effects of unexpected expenses and losses
not easily overcome.

“HR leaders are crucial in sustaining the values of the or-
ganization and optimizing adaptability for unexpected
conditions,” Stubbing wrote. “While we can't predict
when and where disasters will strike, we can ensure we
stand ready to provide a compassionate response to our
most important asset—our people.”
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Legal obligations

Employers also must be aware of legal obligations re-
lated to disasters, including some federal laws that are
implicated.

Fair Labor Standards Act (FLSA). Even if a busi-
ness is closed for a time, employees classified exempt
under the FLSA must be paid their full salary if the
business is closed for less than a full workweek. But
the employer can require exempt employees to use ac-
crued leave for that time.

Employees classified nonexempt under the FLSA are re-
quired to be paid only for hours they work and, there-
fore, aren’t required to be paid if the employer can’t pro-
vide work because of a natural disaster.

However, nonexempt employees who work fluctuating
workweeks and receive fixed salaries must be paid their
full weekly salary for any week in which any work was
performed.

Worker Adjustment and Retraining Notification
(WARN) Act. The WARN Act requires employers with
at least 100 employees to give at least 60 days’ notice of
plant closings and /or mass layoffs.

An exception exists when the closing or layoff is a direct
result of a natural disaster, but the law still requires em-
ployers to give as much notice as is “practicable.” If an
employer gives less than 60 days’ notice, it must prove
the exception is justified.

Occupational Safety and Health Act (OSH Act).
Because natural disasters can create workplace haz-
ards, the Occupational Safety and Health Administra-
tion (OSHA) provides a number of resources outlin-
ing emergency preparedness and responses related
to weather and other natural disasters. (See osha.gov/
emergency-preparedness.)

Far-reaching effects

The effects of disasters go beyond the local level and
reach around the world. The United Nations Develop-
ment Programme—a U.N. agency focused on overcom-
ing poverty and achieving sustainable economic growth
and development—published a report in April 2016
titled “Climate Change and Labour: Impacts of Heat in
the Workplace.”

Among the key findings:

* Excessive workplace heat is an occupational health
and productivity danger. High temperatures and
dehydration cause heat exhaustion, heat stroke, and
even death. Letting workers slow down work and
limiting their hours can protect them from heat dan-
ger, but those steps also reduce productivity, eco-
nomic output, and income.

* The southern United States is among the areas
around the world identified as a highly exposed
zone.
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¢ Future climate change will increase losses.

* Heat extremes affect the habitability of regions,
especially in the long term, and may already con-
stitute an important driver of migration internally
and internationally.

* Actions are needed to protect workers and em-
ployers now and in the future, including low-
cost measures such as assured access to drinking
water in workplaces, frequent rest breaks, and
management of output targets. B

HIRING

Using social media to screen
job candidates? Know the
legal, ethical concerns

by Tammy Binford

Checking job candidates’ social media posts has become
common practice. Even if an employer enlists a separate
company to conduct a formal background check, a hiring
manager or an HR professional may take a quick look at the
candidate’s Internet presence. That practice may seem to be
a fast, easy way to get to know a potential employee early
in the hiring process, but it also presents legal and ethical
challenges.

What employers are doing

In June, ResumeBuilder.com surveyed 1,013 hiring
managers and found that most check job candidates’
social media accounts at least some of the time.

The survey found that 31% said they always look at
candidates’ social media, 44% said they sometimes
do, and 13% said they rarely do. Just 12% said they
never look at candidates’ social media as part of the
hiring process.

The survey also found that 41% of the survey respon-
dents said checking social media is definitely accept-
able at their organization, and 36% think it is.

The survey found 14% of respondents were unsure
if checking candidates” social media is an acceptable
practice at their company, 6% didn’t believe it’s ac-
ceptable at their employer, and 2% were sure it’s not
acceptable.

Most of the hiring managers who use social media
as part of the candidate evaluation process (57%) said
they check before the interview, and 43% said they
typically view social media after the interview.
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The survey found that Facebook was the most viewed
social media, but smaller numbers cited Instagram,
Twitter (now known as X), and TikTok. The survey
didn’t ask about employers” use of LinkedIn.

Dubious practices

The ResumeBuilder.com survey also turned up some
risky moves employers make. Sixty-eight percent of
the hiring managers responding to the survey admit-
ted they use social media to find answers to illegal
interview questions.

Federal, state, and local antidiscrimination laws pro-
hibit employers from considering certain characteris-
tics when making employment decisions. For exam-
ple, on the federal level, Title VII of the Civil Rights
Act of 1964 prohibits discrimination based on race,
color, national origin, sex, and religion.

The Americans with Disabilities Act (ADA) prohib-
its discrimination against qualified individuals with
a disability, and the Age Discrimination in Employ-
ment Act (ADEA) prohibits discrimination based on
age over 40. The Genetic Information Nondiscrimina-
tion Act (GINA) prohibits discrimination based on an
applicant’s or employee’s genetic information.

Despite those legal protections for candidates and
employees, some employers try to use social media
to learn about protected characteristics. The Resume-
Builder.com survey found that, in order of frequency,
hiring managers admitted to passing up candidates
after learning their age, politics, race/ethnicity, sexual
orientation, gender identity, marital status, disability
status, pregnancy status, and religion.
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Why check social media?

ResumeBuilder.com’s survey asked hiring managers
why they check social media. Signs of unprofessional
behavior and illegal activity were the most likely rea-
sons hiring managers cited for rejecting candidates.

But employers cited other reasons for checking social
media posts, including to satisfy curiosity and to see if
candidates are invested in their careers.

One common reason cited was to ensure a good cultural
fit. That can be risky because employers may cite “fit” as
a justification to reject candidates for unlawful reasons.

Such legal risks lead some employers to rely on compa-
nies that offer expertise and software designed to find
information on candidates in legally sound ways.

One background check company, Accurate, says its
product finds and analyzes over a dozen risk categories
in social media posts, including insults and bullying,
toxic language, and threats of violence. Its technology
searches the top social media platforms for negative text
and images, and human analysts review the results.

Employers aren't just checking social media as part of
the hiring process. They also sometimes look at their
current employees’ activity. Staffing firm Express Em-
ployment Professionals in January released a poll it
commissioned from The Harris Poll showing 88% of the
managers included in the survey would consider firing
employees for content found in workers’ posts.

The survey showed that offenses considered grounds for
firing include publishing content damaging to the compa-
ny’s reputation, revealing confidential company informa-
tion, showcasing and/or mentioning illegal drug use, vio-
lating the company’s social media use policy or contract,
and showcasing and/or mentioning underage drinking. M
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