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Retaliation: The most successful discrimination claim

AR KS MO OK

by Roberta Fields, McAfee & Taft

A retaliation claim can be successful even when the original dis-
crimination claim fails to establish a violation of law. The same
laws—federal and typically state laws—that prohibit discrimi-
nation based on race, colot, sex, religion, national origin, age,
disability, or genetic information also prohibit retaliation against
individuals who oppose discrimination or participate in an em-
ployment discrimination proceeding.

Why are the laws written this way? Well, if employees are un-
willing to come forward and speak out or are unwilling to partic-
ipate when someone else has alleged a complaint, then discrimi-
nation cannot be addressed. In other words, retaliation is illegal
because it has a “chilling” effect on the willingness of individuals
to come forward.

Employment protections

Individuals who file a claim believing they have experi-
enced discrimination are protected. Individuals who are
interviewed, or give statements, or who testify about the
alleged wrongful employment action are also protected.

What kind of “participation” activity is protected?
¢ Filing a charge, an internal complaint, or a lawsuit al-
leging discrimination;

* Being a witness in an investigation or a formal pro-
ceeding of a charge or lawsuit;
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¢ Communicating with a manager or supervisor about
discrimination or harassment;

* Answering questions during an employer investiga-
tion of discrimination or harassment;

* Refusing to follow company practice, policy, or man-
agement orders that would result in discrimination;

* Resisting sexual advances or intervening to protect
others;

* Requesting a disability or religious accommodation;
and

* Asking managers or coworkers about salary informa-
tion to uncover potentially discriminatory wages.

This isn't a complete list. Any activity that brings discrim-
ination to light is protected under discrimination laws.
Each of these examples describes behavior that must be
protected so discrimination in the workplace can be in-
vestigated and eliminated.

Examples of retaliatory actions

A company cannot fire, demote, harass, or otherwise re-
taliate against a person for engaging in protected activity.
The following are examples where the Equal Employment
Opportunity Commission (EEOC) found retaliation:

* A manager placed information about prior discrimi-
nation complaints in an employee’s personnel file to
prevent her from obtaining a promotion.

............... 3 How HR teams can create a positive PTO culture
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¢ Two panelists who were interviewing candidates
for a promotion were involved in either current or
prior discrimination complaints filed by one of the
employees.

* An employer took away a perk (use of a company
car) from an employee who had recently filed a dis-
crimination claim.

* An employee was given a lower performance ap-
praisal than was warranted.

* An employee was transferred to a less desirable
position.

* Anemployee received increased scrutiny.

* Management made work more difficult by purpose-
fully changing a work schedule to conflict with fam-
ily responsibilities.

* Management engaged in verbal or physical abuse
with an employee.

Close proximity in time is also a factor reviewed by
courts and the EEOC to determine when an action
against an employee is retaliatory. The closer in time
the alleged retaliatory behavior is to the charge or the
participation in the discrimination proceeding, the more
likely it will be found to be retaliation.

If someone files a charge or participates in an investiga-
tion, are they protected forever? No. You're free to disci-
pline or fire workers if the reason is nondiscriminatory
and nonretaliatory. However, you will carry the burden
of proof to establish a nondiscriminatory and nonretal-
iatory reason for the action.

The EEOC will file suit against companies that alleg-
edly retaliate. In a recent news release, it announced
it had filed suit against TCI, a recycler of electrical
equipment at a plant in Pell City, Alabama. According
to the lawsuit, after a female filed an EEOC discrimi-
nation charge for failure to hire based on gender, TCI
interviewed a management employee who supported
the allegation saying TCI had a longtime practice of
not hiring female laborers. When the company was
unsuccessful in getting the manager to change his
statement, it terminated his employment. The EEOC
filed suit on his behalf seeking money damages, com-
pensatory and punitive, and injunctive relief to pre-
vent such unlawful conduct in the future.
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Best practices

Here are some best practices you should consider imple-
menting to reduce your liability for retaliation claims:

* Have a policy that your company will not tolerate
discrimination or retaliation and that employees
who come forward in good faith will be protected.

* Have a policy that provides several ways for em-
ployees to complain about discrimination (e.g., ho-
tline, HR, certain executives).

* Investigate every complaint.

* Document performance so that when you want
to terminate an employee who has complained or
participated, you will have documentation of poor
performance before the discrimination charge is
filed.

Roberta Fields is an attorney in the Oklahoma City of-
fice of McAfee & Taft. She can be reached at roberta.fields@
mcafeetaft.com. B

DISABILITY

Disability cases can
get really technical
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by Steve Jones, Jack Nelson Jones, PLLC

Permission to bring service animals to the workplace is becom-
ing a more common experience. However, as a recent decision
of the U.S. 8th Circuit Court of Appeals demonstrates, there
isn’t a blanket requirement that service animals be allowed.

Synopsis

Perry Hopman, a conductor for Union Pacific Railroad
(Union Pacific), sued when Union Pacific refused his
requests to bring his Rottweiler service dog onboard
moving Union Pacific freight trains as a reasonable
accommodation. He stated that this accommodation
would improve the effects of Hopman’s undisputed
disabilities, post-traumatic stress disorder (PTSD),
and migraine headaches resulting from his prior
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service in the military. After a jury ruled in Hopman’s
favor, the district court set aside the verdict, ruling
there was no legal basis for finding a violation of the
Americans with Disabilities Act (ADA).

Background

Hopman started working for Union Pacific as a train
conductor in 2008 between his tours of duty. He served
two military tours as a flight medic—in Iraq from 2006
to 2008, when he responded to scenes of catastrophic in-
jury and death from IEDs, and in Kosovo in 2010, which
ended when he suffered traumatic brain injury after fall-
ing 50 feet out of a helicopter.

As a result, Hopman suffered from anxiety, depression,
sleeplessness, nausea-inducing migraines, flashback
triggers from loud noises or certain sights and smells,
and difficulties concentrating. He returned to this job
in May 2015 after reconstructive surgery, lengthy treat-
ment for PTSD and the traumatic brain injury, and ex-
tensive physical and occupational therapy. He success-
fully passed Union Pacific’s fitness reentrance test but
suffered from flashbacks and migraine headaches with
nausea at work.

Helped by public funding, he purchased a service
dog (named Atlas) and secured an experienced ser-
vice dog trainer. In April 2016, Union Pacific denied
Hopman'’s request to bring Atlas to work. The written
denial explained that a service dog would result in a
direct threat to the health and safety of employees be-
cause “the railroad environment is constantly shifting
and changing”; “it is unclear how a service dog would
adapt to moving box cars, locomotives and oftentimes
loud and dangerous conditions”; and an unmonitored
service dog “may pose a risk to co-workers” while
Hopman “is performing his essential duties.”

Union Pacific later denied Hopman’s renewed request
after Atlas was fully trained but offered him alterna-
tive accommodations—taking Family and Medical
Leave Act (FMLA) leave or accepting transfer to a yard
position that didn’t require overnight stays. Hopman
temporarily transferred to a yard position “that paid
road money,” but he returned to his job as a conductor
because the yard was “a frenzied environment” that
created more frequent flashback triggers. He was sub-
sequently promoted to freight train engineer.

Hopman avoided summary judgment (dismissal with-
out a trial), but, after a jury verdict in his favor, the dis-
trict court set aside the verdict and ruled that, as a matter
of law, Hopman didn't establish a violation of the ADA.
He appealed this decision to the 8th Circuit.

Decision affirmed on appeal

The 8th Circuit noted that at its foundation, the ADA
requires that a reasonable accommodation enable the
individual with a disability to perform the essential
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functions of the job. Hopman, however, acknowledged
that he could perform the essential functions of his job
without his dog present, but he needed the dog to avoid
the side effects of his disability, which included mental
and psychological pain resulting in his having to “throw
up out of the window every day.”

The ADA also prohibits discrimination in the “terms,
conditions and privileges of employment.” Hopman
contended that he was entitled to have the same “free-
dom from mental or psychological pain caused by
PTSD” as other employees and that denying him the
use of his service dog was a denial of that term and
condition of employment.

Alas, at least for Hopman, the 8th Circuit disagreed with
that argument. Before turning to the “terms, condi-
tions and privileges” issue, the court first noted that
Congress only intended for reasonable accommoda-
tions to apply to enabling someone to perform the es-
sential functions of the job. Because Hopman admit-
tedly could perform the essential functions of his job
without an accommodation, he wasn’t entitled to the
accommodation of bringing his service dog onto mov-
ing trains.

The court then addressed the issue of “terms, condi-
tions and privileges,” noting that the EEOC regula-
tions defined benefits and privileges of employment
as employer-sponsored programs and services. The
discrimination Hopman alleged—freedom from men-
tal or psychological pain—wasn’t such an employer-
sponsored program or service and, therefore, couldn’t
form the basis for a claim of discrimination. Accord-
ingly, the court affirmed the lower court’s decision in
favor of Union Pacific.

Bottom line

Union Pacific demonstrated the benefit of carefully en-
gaging in an interactive process of exploring possible al-
ternatives for an accommodation and then taking mea-
sured steps.

It engaged with Hopman and offered alternatives to
a service dog (i.e., FMLA leave and an alternative job).
It provided a reasoned legitimate reason for denying
his request—safety. It even promoted him to engineer
while the lawsuit was pending, although one surmises
this was likely a consequence of a collective bargaining
agreement and seniority.

Ultimately, this measured approach bore fruit in a favor-
able ruling from the courts. Never forget that the first
goal in prevailing in court is to get the court to want to
rule in your favor. Union Pacific’s measured action was a
major step in that direction.

Steve Jones is an attorney with Jack Nelson Jones, PLLC, in
Little Rock. He can be reached at 501-707-5520 and sjones@
jacknelsonjones.com. M
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WAGE AND HOUR LAW

For the wages of sin
is ... $145,000?

AR KS MO OK

by Jake Crawford, McAfee & Taft

A California employer recently learned the hard way that a
competent legal strategy for defending against a Fair Labor
Standards Act (FLSA) claim shouldn't include hiring a sup-
posed priest to dupe employees. And, yes, that is easily one of the
top five weirdest sentences I have ever written. Let me explain.

Cash or check

In May 2022, the U.S. Department of Labor (DOL) filed
a lawsuit against a company, along with its owners and
general manager, that operated restaurants in Sacra-
mento and Placer counties in California. The DOL ac-
cused the employer of implementing a scheme to avoid
recording overtime hours worked by nonexempt em-
ployees and to avoid paying them at the overtime rate
(time and a half) mandated by the FLSA. Allegedly, the
employer paid nonexempt employees by check for time
worked up to 40 hours in a workweek but by cash for all
time worked in excess of 40 hours to ensure those hours
weren't recorded.

Before filing the lawsuit, the DOL's Wage and Hour Di-
vision (WHD) conducted an investigation into the em-
ployer’s pay practices. It alleged the employer attempted
to impede the investigation by instructing employees to
lie to federal investigators about the number of hours
they worked. The WHD eventually issued findings that
the employer had violated the FLSA’s recordkeeping
and overtime pay requirements. According to some of
the employees, it was at this point the employer found
religion—just not in the way one might hope.

Father, forgive me

Employees reported to the DOL that after the WHD is-
sued its findings, the employer’s general manager ar-
ranged for a “priest” to come to the restaurant to hear
employees’ confessions. Confession is a sacrament ob-
served by many religious persons, particularly adher-
ents to Roman Catholicism, in which a person confesses
their sins to a priest to obtain absolution.

Allegedly, the priest provided by the employer only had
a real interest in work-related “sins.” According to the
employees, during confession, the priest asked them
if they had done anything to harm the employer, had
any bad intentions against the employer, or had ever
wronged the employer. Unsurprisingly, the DOL took
the position that the employer’s purpose in bringing in
the priest was to intimidate workers who had spoken
with the WHD investigators.
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Penance

Eventually, the employer agreed to a consent judg-
ment that required it and its owners to pay a total
of $145,000, which included $70,000 in back wages;
another $70,000 in liquidated damages; and $5,000
in civil penalties based on the willful nature of its
violations.

The consent judgment didn’t include any admission
or finding about the veracity of the employees” allega-
tions involving the priest. Nonetheless, this case, in all
its outlandishness, serves as a good reminder that it’s
a violation of the FLSA to make any attempt to inter-
fere with a DOL investigation or to prevent employees
from exercising their rights under the FLSA, speaking
with DOL investigators, or participating in an investi-
gation. Julie A. Su, acting Secretary of Labor, U.S. Depart-
ment of Labor vs. Che Garibaldi dba Taqueria Garibaldi, a
California corporation; Eduardo Hernandez; Hector Man-
ual Martinez Galindo; and Alejandro Rodriguez.

Takeaway

If the DOL comes knocking, and you develop a strat-
egy that involves going online to purchase a priest
costume, maybe resist the urge to go through with it.
Instead, contact an attorney who has experience deal-
ing with such investigations.

Jake Crawford is an attorney in the Tulsa, Oklahoma, of-
fice of McAfee & Taft. He can be reached at jake.crawford@
mcafeetaft.com. ®

HARASSMENT

Proposed harassment
guidance broadens employers’
obligations under EEO law

AR KS MO 0K

by Allison Hawkins and Amy Wikes, Burr & Forman LLP

On October 2, 2023, the U.S. Equal Employment Opportu-
nity Commission (EEOC) published in the Federal Register
its notice of proposed guidance on “Enforcement Guidance of
Harassment in the Workplace.” The guidance incorporates up-
dates reflecting current case law governing workplace harass-
ment and addresses the proliferation of digital technology and
how social media postings and other off-work conduct could
contribute to a hostile work environment. It further illustrates
a wide range of scenarios showcasing actionable harassment.

Covered basis

The guidance makes clear that federal equal employ-
ment opportunity (EEO) statutes only protect against
harassment if it’s based on an employee’s legally
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protected characteristics, such as race, color, national
origin, religion, sex, age, physical and mental disability,
and genetic information.

Building in part on case law over the past 25 years and
in part on positions taken by the commission, it goes
on to provide that “sex-based” discrimination includes
harassment based on pregnancy, childbirth, and other
related medical conditions such as a worker’s “reproduc-
tive decisions,” including “contraception or abortion,”
and that “sex-based” discrimination incorporates pro-
tections for LGBTQ+ workers against harassment based
on sexual orientation and gender identity. It also pro-
vides protections for “sex-based” stereotyping.

Notably, under the proposed guidance, the EEOC would
recognize claims for perceptional-based harassment,
whereby harassment is based on the perception that an
individual has a particular protected characteristic, even
if that perception turns out to be incorrect. Moreover,
the EEOC would recognize claims under federal EEO
law for “association harassment,” whereby a complain-
ant associates with someone in a different protected
class or suffers harassment because they associate with
someone in the same protected class.

Causation

The guidance reaffirms that a causation determination
of whether hostile workplace harassment is based on a
protected characteristic will depend on the totality of
the circumstances. It provides numerous examples that
reflect a wide range of scenarios wherein causation may
or may not be established.

The scenarios reflect findings where the conduct in-
volved alleges facially discriminatory conduct, stereo-
typing, situational context evaluations, close timing, and
comparator evidence.

Narrowing the objective standard

To establish a hostile work environment, an employee
must show there’s conduct that is both subjectively and
objectively hostile. Notably, the guidance states that
whether conduct is objectively hostile “should be made
from the perspective of a reasonable person of the com-
plainant’s protected class.”

The traditional “reasonable person” standard wasn't
so limited. In the EEOC’s view, “personal or situational
characteristics,” such as age differential or undocu-
mented worker status, also affect both the objective and
subjective reasonableness assessment—a position not
shared by all the courts.

Conduct not directed at the employee

The guidance provides that an individual who hasn’t
personally been subjected to unlawful harassment
based on their protected status may be able to file an
EEOC charge and a lawsuit alleging they have been
harmed by unlawful harassment of a third party.

November 2023

For example, an employee who is forced to engage in
unlawful harassment of another employee may have
their own claim under the law, even though they weren't
personally subjected to unlawful harassment.

Conduct outside the workplace

The guidance broadly considers conduct occurring in a
non-work-related context as part of a hostile work envi-
ronment. The EEOC provides several examples where an
employer may have an obligation to take action against
conduct that occurs in a non-work-related context.

In the commission’s view, an employer may be liable for
harassment if the conduct simply “impacts the work-
place.” Here are two examples that illustrate this:

e If “a Black employee is subjected to racist slurs and
physically assaulted by white coworkers who en-
counter him on a city street, the presence of those
same coworkers in the Black employee’s workplace
can result in a hostile work environment.”

e If “an Arab-American employee is the subject of
ethnic epithets that a coworker posts on a personal
social media page, and either the employee learns
about the post directly, or other coworkers see the
comment and discuss it at work, then the social
media posting can contribute to a racially hostile
work environment.”

The guidance significantly stretches current case law,
which typically only considers outside-of-work conduct
when it’s carried out by an employee with direct super-
visory authority, occurs at a work-related event, or oc-
curs between coworkers who constantly work with and
see each other inside the workplace. The guidance notes
that the EEOC’s broadened stance is in light of the pro-
liferation of digital technology, such as electronic com-
munications using private phones, computers, or social
media accounts, that often bleeds into the workplace.

Framework of liability

Consistent with governing case law, the guidance sets
forth several frameworks under which harassment
claims will be analyzed. Which framework is applicable
depends on the relationship of the harasser to the em-
ployer and the nature of the hostile work environment.
Once the status of the harasser is determined, the ap-
propriate standard will be applied to assess employer li-
ability for a hostile work environment.

Automatic liability. An employer is always liable if a
supervisor’s harassment creates a hostile work environ-
ment that includes a tangible employment action.

Vicarious liability. If harassment by a supervisor cre-
ates a hostile work environment that doesn’t include a
tangible employment action, the employer can raise an
affirmative defense to liability or damages.

Negligence. If harassment comes from a nonsupervi-
sory employee or nonemployee, the negligence standard
is principally applied.
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Expansion of liability standards
that apply in harassment cases

The guidance also expands on the circumstances in
which an employer may be subject to automatic liability.
Since the Supreme Court’s Faragher/Ellerth rulings, the
“supervisor” designation often becomes a key issue in
determining an employer’s liability.

In the EEOC’s view, a coworker is a supervisor if the
complainant reasonably believed the coworker had the
power to recommend or influence tangible employ-
ment actions (e.g,, hiring, firing, and demotions) against
them. This “reasonable belief” approach would allow a
coworker to be considered a supervisor even if the co-
worker had no power to take or influence tangible em-
ployment actions against a complainant.

This guidance appears to contradict the Supreme
Court’s instruction to limit the supervisor’s inquiry into
whether the harasser actually was empowered by the
employer to take tangible employment actions against
the complainant.

Employer’s reporting
mechanism not required

An employer has an affirmative defense to hostile
work environment harassment when it can show both
that it took reasonable steps to prevent and correct ha-
rassment and that the employee unreasonably failed
to take advantage of those opportunities or take other
steps to avoid the harassment.

The guidance provides that, even if the employee didn’t
use the employer’s reporting mechanism to complain of
harassment, other actions—such as filing a grievance with
a union—may mean the employer has been notified of the
concern, and the affirmative defense cannot be used.

Bottom line

The public is invited to submit comments and view
the document via the federal e-regulation website until
November 1.

Notably, EEOC guidance doesn't have the force of law,
but it provides insight into how the EEOC will inter-
pret and seek to enforce the federal EEO laws.

Regardless of changes, management and HR executives
will need to continue antiharassment efforts that have
been put into place over the last 25 years. Maintain clear
and robust antiharassment policies, provide training,
thoroughly investigate complaints of harassment, and
take appropriate corrective action when an investigation
indicates inappropriate conduct. Burr and Forman attor-
neys are well versed in antiharassment efforts and are
available to assist in this important area.

Allison Hawkins and Amy Wilkes are attorneys with Burr &
Forman LLP in Birmingham, Alabama, and can be reached at
ahawkins@burr.com and awilkes@burr.com. M
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EXEMPT EMPLOYEES

Is it 2019 or 2016? DOL
proposes FLSA exempt
salary threshold increase

by John David Gardiner, Bodman PLC

On August 30, 2023, the U.S. Department of Labor (DOL)
announced a much-anticipated notice of proposed rulemak-
ing (NPRM) that, if implemented, would increase the mini-
mum salary for exemption under the Fair Labor Standards
Act (FLSA) by over 50% to $1,059 per week (the equivalent
of $55,068 per year). The agency is also proposing adding an
automatic updating mechanism to the requlations. Because the
salary threshold amount referenced in the NPRM is based on
2022 data (which isn't yet finalized), it's likely that the annual
salary threshold would be as high as $60,000 by the time a
final rule is issued.

Current proposal
This is what we can glean now from the DOLs NPRM:

¢ It would increase the standard salary level to the
35th percentile of earnings of full-time salaried
workers in the lowest-wage census region (currently
the South), which would be $1,059 per week ($55,068
annually) based on current data.

* It would apply the standard salary level to Puerto
Rico, Guam, the U.S. Virgin Islands, and the Com-
monwealth of the Northern Mariana Islands and
increase the special salary levels for American
Samoa and the motion picture industry.

¢ It would increase the highly compensated employee
(HCE) total annual compensation requirement to
the annualized weekly earnings of the 85th percen-
tile of full-time salaried employees nationally, which
would be $143988 per year based on current data.

¢ It would automatically update the earnings
thresholds every three years with current wage
data to maintain their effectiveness.

Under the FLSA, an employer may elect to treat an
otherwise exempt employee as nonexempt. Keep in
mind that you may not go the other way and elect to
treat a nonexempt employee as exempt.

Nonexempt employees must be paid an hourly wage
at or above the minimum wage and time and one-half
base hourly pay for time worked in excess of 40 hours
in a given workweek. Such an election by an employer
is both cumbersome and often unwelcome by existing
exempt employees, however.
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Past proposals

The DOL last updated the executive, administrative, and pro-
fessional (EAP) exemption regulations in 2019. That update—
which included setting the standard salary level test at its
current amount of $684 per week (equivalent to a $35,568 an-
nual salary)—has been in effect since January 1, 2020. In 2016,
the DOL attempted to increase the salary threshold, but that
initiative was initially blocked at the end of 2017 and subse-
quently tackled in courts.

The Department is not proposing changes to the standard du-
ties test, consistent with its approach in both the 2016 and 2019
rules.

Public comments

The DOL welcomes public comments regarding the NPRM
within 60 days from the publication date in the Federal Register
or on or before November 7, 2023, unless the public comment
period is extended.

The exact timeline for the DOLs publication of a final rule, or
when a final rule might go into effect, is murky. In 2019, the pro-
posed rule and final rule took approximately 10 months. If this
rulemaking process follows a similar route, the final rule could
be in effect by the second half of 2024.

The DOL also has an acting secretary rather than a permanent,
confirmed secretary of labor, which some have indicated vio-
lates the Senate’s constitutional Advice and Consent powers.
It’s a virtual certainty that any final rule will be challenged in
various courts.

Legal challenges

The current DOL proposal includes a severability provision,
which if enforced would have the operative effect of keeping
most parts of the rule in place if one piece of the rule is eventually
invalidated in court.

Two legal rulings loom large as far as prospective challenges to
the DOLs proposed salary-based changes to overtime exemptions
under the FLSA:

e In 2017 a Texas-based U.S. district court struck down an
attempt by the Obama administration to raise the salary
threshold to $47476. By focusing too heavily on the amount of
money workers make instead of their job duties, the Obama
DOL expanded overtime protections to workers Congress
sought to exclude, Judge Amos Mazzant said in that ruling.
Mazzant—an Obama appointee backed by Texas’s Republi-
can senators—is still a sitting judge in the Eastern District of
Texas.

e From the U.S. Supreme Court, Justice Brett Kavanaugh has
recently implied that overtime laws shouldn’t consider
pay at all. In his dissent in Helix Energy Solutions Group,
Inc. v. Hewitt, Kavanaugh wrote, “The [FLSA] focuses on
whether the employee performs executive duties, not how
much an employee is paid or how an employee is paid.
So, it is questionable whether the [DOL's] regulations—
which look not only at an employee’s duties but also at
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Poll finds more employees want a set sched-
ule than leaders think. A recent Gallup poll asked a
group of chief HR officers which style of work their em-
ployees preferred—splitting or blending. Splitters prefer
a set schedule whereby work and life are separated, and
blenders prefer to blend work and life throughout the day.
The HR executives thought 24% of white-collar employ-
ees would be splitters and 76% would be blenders. But
Gallup’s poll of employees found that 45% of white-collar
employees were splitters and 55% were blenders. The
HR executives thought 54% of production/frontline em-
ployees would be splitters and 46% would be blenders,
but the poll of those employees found that 62% preferred
being splitters and 38% preferred being blenders. Gallup
said the poll results show a “blind spot” that can make
employees feel less likely to be respected, less likely
to be engaged, more likely to suffer burnout, and more
likely to be looking for a new job.

Study finds financial worry a major reason for
anxiety among Gen Z. A report from Ernst & Young
LLP finds that money is a growing concern for Gen Z.
“As the generation moves into our prime workforce and
consumer markets, several shifts are happening simulta-
neously,” Marcie Merriman, EY Americas cultural insights
and customer strategy leader, said of the findings. “The
oldest Gen Z are aging out of their parents’ health care
plans this year, and they are feeling the impact of finan-
cial independence amid economic uncertainty. These
factors are shaping their views of work and life and what
success looks like.” The report says less than a third
(31%) of Gen Z feel financially secure, and more than
half (52%) say they are very or extremely worried about
not having enough money. The study also found that
more than a third of the age group said they are very or
extremely stressed or worried about making the wrong
choices with their money, and 69% rate their current
financial situation as only fair or worse.

Survey finds most employees seeking accom-
modations face hurdles. A survey from AbsenceSoft,
a platform for leave-of-absence and accommodations
management, finds that 52% of employees seeking
workplace accommodations are met with difficulties. The
company concluded that employers need to consider a
more intentional approach to workplace accommoda-
tions. Many frontline employees and managers are
unaware of accommodation requirements and programs
at their workplace. Having training on accommodations
and increasing company awareness helps mitigate many
compliance challenges employers face. Training also
can create an opportunity to foster a more engaging and
supportive workplace for employees of all abilities, Ab-
senceSoft says.
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DOL releases report on worst forms of child
labor. The U.S. Department of Labor (DOL) on Septem-
ber 26 released its 22nd edition of the “Findings on the
Worst Forms of Child Labor,” which spotlights child labor
abuses globally and reviews progress made by some
countries to meet international commitments to eliminate
abuses. The situations examined include trafficking, debt
bondage, forced labor, hazardous work, commercial sex-
ual exploitation, and the use of children in armed conflict
or illicit activities. The International Labor Organization
and the United Nations Children’s Fund estimate that 160
million children—almost one in 10 children worldwide—
toiled in child labor in 2020, which is an increase of 8
million children since 2016. Nearly half work in conditions
likely to harm their safety, health, or morals. The report
also details how governments are working to eliminate
child labor through legislation, law enforcement, policies,
and social programs. The report provides more than
2,000 country-specific recommendations for government
action in each of those areas.

EEOG announces new Strategic Enforcement
Plan. The Equal Employment Opportunity Commission
(EEOQC) in September announced its Strategic Enforce-
ment Plan (SEP) for fiscal years 2024 through 2028. In
addition to continuing to focus on areas like discrimina-
tion, equal pay, systemic harassment, and retaliation,
the new SEP is aimed at promoting inclusive workplaces
and responding to a national call for racial and economic
justice. The new SEP also commits the EEOC to support-
ing employer efforts to proactively identify and address
barriers to equal employment opportunity, cultivate a
diverse pool of qualified workers, and foster inclusive
workplaces.

EEOG and DOL announce partnership to maxi-
mize enforcement. The Equal Employment Opportunity
Commission (EEOC) and the U.S. Department of Labor’s
(DOL) Wage and Hour Division (WHD) in September an-
nounced a memorandum of understanding to enhance
and maximize the enforcement of federal laws and
regulations. The agreement formalizes and increases
coordination between the agencies through information-
sharing, joint investigations, training, and outreach. The
document outlines procedures to be followed by both the
EEOC and the WHD as they together elevate workplace
justice issues of mutual interest across the country. “This
collaboration will further effective outreach and enforce-
ment with respect to the federal laws that advance equal
employment opportunity and fair pay, including the
recently enacted PUMP (Providing Urgent Maternal Pro-
tections) Act and Pregnant Workers Fairness Act,” EEOC
Chair Charlotte A. Burrows said.
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how much an employee is paid and how an employee is
paid—will survive if and when the regulations are chal-
lenged as inconsistent with the Act.”

The question now is whether the current proposal will share
a fate with the 2016 proposal or the 2019 proposal. Keep the
DeLorean at the ready; we are in for an interesting start to
2024—and beyond.

John David Gardiner is an attorney with Bodman PLC in Grand Rapids.
He can be reached at 616-205-3123 or jgardiner@bodmanlaw.com. M

PAYROLL DEDUCTIONS

Employers: Take care when
recovering overpayments,
debt from employees

by Jodi R. Bohr, Tiffany & Bosco, PA.

There are three broad categories of deductions employers make from
employee paychecks. The first, legally required deductions, comes in
the form of income tax and wage garnishments. The second, deduc-
tions on employees” behalf, is withholdings for insurance premiums
or charitable contributions. The third category—and the focus of this
column—is deductions for the employer’s benefit. Employers may
seek to take deductions for overpayment, employee theft, or docking
for cash shortages and breakage. When doing so, you must follow
both federal and state law to avoid possible penalties and liquidated
damages.

Be proactive

Whether an employer will be successful in recovering an
overpayment or a loan from an employee depends in large
part on its diligence in implementing and maintaining the
right policies and documents. For starters, employers should
consider adopting policies that address deductions from pay
for overpayments, loans, or employee theft.

The policies should explain that the employer will make de-
ductions from employees’ pay under these circumstances.
While not required in Arizona, a best practice is to have em-
ployees sign an acknowledgment of receipt and understand-
ing of this policy.

If the money an employee owes is a result of a loan, the em-
ployer should require the individual to sign a promissory
note outlining the terms of the loan, the mechanisms for re-
payment (during and following employment), and the con-
sequences for failure to repay the loan. The promissory note
should also include an authorization to deduct “payments”
during employment and that the employer will deduct the full
amount permitted by law from the final paycheck if the loan
remains outstanding when the employee ends employment.
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Deductions must comply
with applicable laws

The Fair Labor Standards Act (FLSA) allows employers
to deduct wage overpayments from future wages even if
the deduction causes the employee’s wages to fall below
the minimum wage. Depending on the state the em-
ployee resides in, some state laws may conflict with the
FLSA for the employee’s benefit.

For example, Arizona law only allows deductions from
an employee’s paycheck for overpayment so long as the
deductions don’t cause the worker’s pay to fall below
Arizona’s minimum wage. If the deduction for the total
overpayment would cause the employee’s pay to fall
below the minimum wage, the employer would need
to take deductions over several pay periods to comply
with Arizona law.

Recovering overpayment
from former employees

Recovering overpayments from former employees can
be tricky. Employers may need to make swift decisions
if the final paycheck hasn’t been issued. It’s best to con-
tact the former employee first to request the money, es-
pecially if the overpayment can’t be fully deducted from
the final paycheck.

Making payment arrangements may increase the
likelihood of full recovery of the overpayment. If the
employee ignores attempts to collect or refuses to pay
back the overpayment, the employer will need to con-
sider the next best course of action. If the final pay-
check hasn’t been issued, the employer can deduct the
maximum amount permitted by law. If overpayment
remains, the employer may need to consider whether
legal action should be taken or whether to treat the
overpayment as bad debt.

In deciding whether to take legal action, employers
should consider employees’ resources. If an employee
doesn’t have resources to collect, legal action may
be useless and expensive. And this past December,
Arizona made it increasingly difficult to collect on a
judgment or garnish wages.

A word to the wise

Employers should be prepared to address overpay-
ment, theft, or loans and how to collect the money,
especially from a departed employee. Once the over-
payment is discovered, priority one is to correct the
problem. This will reduce the overpayment that
needs to be recovered and prevents the recurrence of
recover issues.

When in doubt about what you can deduct from an
employee’s wages and when, contact qualified legal
counsel to obtain guidance on the proper course of
action.

November 2023

Jodi R. Bohr is a shareholder with Tiffany & Bosco, P.A., and a
contributor to the Arizona Employment Law Letter. She prac-
tices employment and labor law, with an emphasis on coun-
seling employers on human resources matters, litigation, and
workplace investigations. She may be reached at jrb@tblaw.com
or 602-255-6082. M

UNIONS

In major new decision,
NLRB authorizes union
recognition without election

AR KS MO 0K

by Michael J. Moore and Ashley Faulkner, Steptoe & Johnson PLLC

On August 25, the National Labor Relations Board (the Board)
issued a monumental decision in Cemex Construction Materi-
als Pacific, LLC, enacting a new framework for unions to gain
recognition without a formal representation election.

The details

Under the Cemex ruling, an employer must either rec-
ognize and bargain with a union claiming majority
support or promptly file a petition seeking an election
challenging (1) whether the union has majority status
and (2) whether the alleged majority is an appropriate
bargaining unit.

Failing to promptly file a petition when the union
hasn't itself filed a petition for an election will result
in an unfair labor practice charge against the subject
employer. Likewise, if the employer commits any un-
fair labor practice after the union’s request for recog-
nition, the Board will now dismiss the petition for
election filed by the employer and order the employer
to bargain with the union.

Before this 3-to-1 decision, absent circumstances that
support a finding of serious unfair labor practices by
the employer, even if an employer was found to have
committed a less significant unfair labor practice lead-
ing up to an election, a second election would take place.
Now, a finding of an unfair labor practice will result in
an order from the Board for automatic recognition of the
union and the requirement to bargain with that union.

The Cemex decision restores certain elements of the Joy
Gilk standard, which has been dormant for more than
50 years. Under Joy Silk, an employer was required to
bargain with a union if it demanded recognition and
advised the employer of its majority status, unless the
employer had a “good faith basis” to doubt the union’s
majority status. We previously wrote on Board General
Counsel Jennifer Abruzzo’s intention to resurrect Joy
Silk, which appears to be coming to fruition in part.
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Unlike Joy Silk, however, the Cemex standard doesn't
consider whether employers seeking an election have
a good-faith doubt as to the union’s majority status.
Rather, the Cemex decision holds that any finding of an
unfair labor practice after the union’s demand of recog-
nition will, in effect, formulaically result in a bargaining
order requiring the employer to recognize the union.

Takeaways

Moving forward, employers must be diligent and
promptly petition for a union election if a union claims
majority support and the employer doesn’t want to vol-
untarily recognize the union. Employers must also work
to eliminate risks of conduct that could be considered
by the Board to be an unfair labor practice—or face an
order to bargain without the benefit of an election.

Michael |. Moore and Ashley Faulkner are attorneys for Step-
toe & Johnson PLLC. They can be reached at michael.moore@
steptoe-johnson.com and ashley.faulkner@steptoe-johnson.
com.

EMERGENCY PREPAREDNESS

Facing the storm: Natural
disasters trigger need for
employer preparation

by Tammy Binford

Extreme natural disasters—fires, floods, hurricanes, and
more—increasingly dominate news coverage. But the full ef-
fect of such tragedies outlasts the headlines. And it's not just
fires and storms. Extreme heat events also threaten the health
and safety of people all around the world.

Employers are certainly not immune. In fact, the increasing
number and severity of natural disasters make it more essen-
tial for employers to develop plans that will get them back in
business and enable them to help employees recover when di-
saster strikes.

Making plans

Dangerous weather and other natural disasters often
shut down operations, but even after reopening, busi-
nesses can expect absenteeism and turnover because
employees will continue to suffer a disaster’s effects.
Also, when employees do manage to return to work,
they often will be less productive because of worries
about their future.

Employers can cope with the possibility of natural
disasters by developing business continuity plans.
Writing for Forbes in September 2022, Holly Welch
Stubbing—CEO of E4E Relief, a company helping

10

businesses respond to crises—advised creating a peo-
ple-focused plan that includes evacuation planning,
data storage and security, internal crisis communica-
tions, organizational recovery, and a return-to-work
strategy.

Stubbing advised creating a team made up of key
stakeholder groups of the organization, including IT
and operations. The team should be able to conduct
a risk assessment and business impact analysis that
will provide the information and insight needed to
develop plans for recovery.

Stubbing emphasized the importance of understand-
ing the long-term effects for employees. They may not
be able to return to work quickly, and they likely will
suffer the effects of unexpected expenses and losses
not easily overcome.

“HR leaders are crucial in sustaining the values of the
organization and optimizing adaptability for unex-
pected conditions,” Stubbing wrote. “While we can’t
predict when and where disasters will strike, we can
ensure we stand ready to provide a compassionate re-
sponse to our most important asset—our people.”

Legal obligations

Employers also must be aware of legal obligations re-
lated to disasters, including some federal laws that are
implicated.

Fair Labor Standards Act (FLSA). Even if a business
is closed for a time, employees classified exempt under
the FLSA must be paid their full salary if the business is
closed for less than a full workweek. But the employer
can require exempt employees to use accrued leave for
that time.

Employees classified nonexempt under the FLSA are
required to be paid only for hours they work and,
therefore, aren’t required to be paid if the employer
can’t provide work because of a natural disaster.

However, nonexempt employees who work fluctu-
ating workweeks and receive fixed salaries must be
paid their full weekly salary for any week in which
any work was performed.

Worker Adjustment and Retraining Notification
(WARN) Act. The WARN Act requires employers
with at least 100 employees to give at least 60 days’
notice of plant closings and/or mass layoffs.

An exception exists when the closing or layoff is a di-
rect result of a natural disaster, but the law still re-
quires employers to give as much notice as is “practi-
cable.” If an employer gives less than 60 days’ notice, it
must prove the exception is justified.

Occupational Safety and Health Act (OSH Act). Be-
cause natural disasters can create workplace hazards,
the Occupational Safety and Health Administration
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(OSHA) provides a number of resources outlining
emergency preparedness and responses related to
weather and other natural disasters. (See osha.gov/
emergency-preparedness.)

Far-reaching effects

The effects of disasters go beyond the local level and
reach around the world. The United Nations Develop-
ment Programme—a U.N. agency focused on overcom-
ing poverty and achieving sustainable economic growth
and development—published a report in April 2016
titled “Climate Change and Labour: Impacts of Heat in
the Workplace.”

Among the key findings:

* Excessive workplace heat is an occupational health
and productivity danger. High temperatures and
dehydration cause heat exhaustion, heat stroke, and
even death. Letting workers slow down work and
limiting their hours can protect them from heat dan-
ger, but those steps also reduce productivity, eco-
nomic output, and income.

* The southern United States is among the areas
around the world identified as a highly exposed
zone.

¢ Future climate change will increase losses.

* Heat extremes affect the habitability of regions, es-
pecially in the long term, and may already consti-
tute an important driver of migration internally and
internationally.

* Actions are needed to protect workers and employ-
ers now and in the future, including low-cost mea-
sures such as assured access to drinking water in
workplaces, frequent rest breaks, and management
of output targets. B

HIRING

Using social media to screen
job candidates? Know the
legal, ethical concerns

AR KS MO OK

by Tammy Binford

Checking job candidates” social media posts has become com-
mon practice. Even if an employer enlists a separate company
to conduct a formal background check, a hiring manager or an
HR professional may take a quick look at the candidate’s Inter-
net presence. That practice may seem to be a fast, easy way to
get to know a potential employee early in the hiring process,
but it also presents legal and ethical challenges.
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What employers are doing

In June, ResumeBuilder.com surveyed 1,013 hiring
managers and found that most check job candidates’
social media accounts at least some of the time.

The survey found that 31% said they always look at
candidates’ social media, 44% said they sometimes
do, and 13% said they rarely do. Just 12% said they
never look at candidates’ social media as part of the
hiring process.

The survey also found that 41% of the survey respon-
dents said checking social media is definitely accept-
able at their organization, and 36% think it is.

The survey found 14% of respondents were unsure
if checking candidates” social media is an acceptable
practice at their company, 6% didn’t believe it’s ac-
ceptable at their employer, and 2% were sure it’s not
acceptable.

Most of the hiring managers who use social media as
part of the candidate evaluation process (57%) said they
check before the interview, and 43% said they typically
view social media after the interview.

The survey found that Facebook was the most viewed
social media, but smaller numbers cited Instagram,
Twitter (now known as X), and TikTok. The survey
didn’t ask about employers’ use of LinkedIn.

Dubious practices

The ResumeBuilder.com survey also turned up some
risky moves employers make. Sixty-eight percent of
the hiring managers responding to the survey admit-
ted they use social media to find answers to illegal
interview questions.

Federal, state, and local antidiscrimination laws pro-
hibit employers from considering certain characteristics
when making employment decisions. For example, on
the federal level, Title VII of the Civil Rights Act of 1964
prohibits discrimination based on race, color, national
origin, sex, and religion.

The Americans with Disabilities Act (ADA) prohibits
discrimination against qualified individuals with a dis-
ability, and the Age Discrimination in Employment Act
(ADEA) prohibits discrimination based on age over 40.
The Genetic Information Nondiscrimination Act (GINA)
prohibits discrimination based on an applicant’s or em-
ployee’s genetic information.

Despite those legal protections for candidates and em-
ployees, some employers try to use social media to learn
about protected characteristics. The ResumeBuilder.com
survey found that, in order of frequency, hiring man-
agers admitted to passing up candidates after learning
their age, politics, race/ethnicity, sexual orientation, gen-
der identity, marital status, disability status, pregnancy
status, and religion.
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Why check social media?

ResumeBuilder.com’s survey asked hiring managers
why they check social media. Signs of unprofessional
behavior and illegal activity were the most likely rea-
sons hiring managers cited for rejecting candidates.

But employers cited other reasons for checking social
media posts, including to satisfy curiosity and to see if
candidates are invested in their careers.

One common reason cited was to ensure a good cultural
fit. That can be risky because employers may cite “fit” as
a justification to reject candidates for unlawful reasons.

Such legal risks lead some employers to rely on compa-
nies that offer expertise and software designed to find
information on candidates in legally sound ways.

One background check company, Accurate, says its
product finds and analyzes over a dozen risk categories
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in social media posts, including insults and bullying,
toxic language, and threats of violence. Its technology
searches the top social media platforms for negative text
and images, and human analysts review the results.

Employers aren't just checking social media as part of
the hiring process. They also sometimes look at their
current employees’ activity. Staffing firm Express Em-
ployment Professionals in January released a poll it
commissioned from The Harris Poll showing 88% of the
managers included in the survey would consider firing
employees for content found in workers’ posts.

The survey showed that offenses considered grounds
for firing include publishing content damaging to the
company’s reputation, revealing confidential company
information, showcasing and/or mentioning illegal
drug use, violating the company’s social media use
policy or contract, and showcasing and/or mentioning
underage drinking. M
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