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Religious accommodations require favored treatment, not

mere neutrality
EREART o5

by H. Mark Adams and Madison Gaines, Jones Walker, LLP

The U.S. 5th Circuit Court of Appeals in New Orleans (which
covers Louisiana, Mississippi, and Texas) recently issued a deci-
sion striking down a test it has used for many years to analyze
the undue hardship of religious accommodation claims under
Title V1I of the Civil Rights Act of 1964. Title V1I requires em-
ployers to make accommodations for persons with genuinely
held religious beliefs to continue their employment unless such
accommodations would result in an undue hardship to the em-
ployer. For decades, federal courts have held tightly to a “de mini-
mis” (or minimum) test for employers to prove undue hardship.
The 5th Circuit firmly dismembered this practice, heightening
the standard employers must satisfy to deny employee requests
for religious accommodations under Title VII.

Corrections officer alleges
religious discrimination

Elimelech Shmi Hebrew was hired by the Texas Depart-
ment of Criminal Justice (TDC]J) as a correctional officer in
August 2019. He reported to the TDCJ training academy
but was told he couldn’t stay unless he shaved his beard
and cut his hair short to comply with TDCJ’s grooming
policy. The grooming policy prohibited men from having
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beards unless it was for a medical skin condition. Male
officers also were prohibited from having long hair (how-
ever, female officers were permitted to have long hair).

When Hebrew was questioned about his beard and long
hair, he informed the officers that he took a religious vow
to keep his hair and beard long. He is a devout Jew and
had taken a Nazarite vow to keep his hair and beard
long—a vow he had kept for over two decades.

Hebrew ultimately had a decision to make—break his vow
and cut off his hair or leave the academy without pay while
his accommodation request was pending. He chose to keep
his beard and hair and was forced to leave the academy.

After submitting a second request for a religious accom-
modation, Hebrew received a letter from the TDCJ de-
nying his requests. The denial stated that beards were
prohibited for safety reasons because security staff had
to wear gas masks when chemical agents were being
used. It further reasoned that long hair could make He-
brew and other male officers vulnerable to attack from
behind (although it failed to explain why the same con-
cern wouldn’t be present with female officers who were
permitted to have long hair).

After receiving the letter from the TDC], Hebrew chose
to keep his religious vow by not cutting his hair or beard.
As a result, the TDC]J terminated his employment. Once
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he had exhausted his administrative remedies with the
Equal Employment Opportunity Commission (EEOC),
he filed suit in federal court.

Upon initial consideration, the U.S. District Court for the
Southern District of Texas determined that Hebrew had
proven the elements required to support his religious
discrimination claim. It ultimately decided, however,
that TDCJ had a nondiscriminatory reason for firing
him—promoting the safety of the officers and security
of prisons.

The district court also determined that the TDC]J failed to
accommodate Hebrew’s religious practice. However, the
court concluded that accommodating him would impose
an undue hardship, thereby absolving TDCJ of liability.

5th Circuit clarifies undue
burden standard

On appeal, the 5th Circuit disagreed with the district
court and ruled that the TD(CJ failed in its obligation
to provide a reasonable accommodation for Hebrew’s
religious practice and discriminated against him. It
first noted that Title VII requires employers to provide
a reasonable accommodation for religious observances
or practices of applicants and employees. The only way
an employer can refuse to provide an accommodation is
if it would impose an undue hardship on the employer
concerning the conduct of its business and a substantial
cost to the business.

Many federal courts have clung to the understanding
that an undue hardship is any effort by the employer
that is more than de minimis, or trivial. This de minimis
test was taken from Trans World Airlines, Inc. v. Hardison,
a 1977 U. S. Supreme Court decision that the 5th Circuit
previously interpreted to mean any effort that was more
than de minimis was an undue hardship. However, the
Supreme Court firmly rejected this interpretation of
undue hardship in its 2023 decision in Groff v. Dejoy.

In the Groff, the Supreme Court evaluated what consti-
tutes an “undue hardship” to better define how sub-
stantial the burden of the accommodation must be. Ac-
cording to the Court, “undue hardship” is more severe
than a mere burden, but rather requires the burden to
rise to an excessive or unjustifiable level. The Court went
on to state that employers should look at the burden of
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granting the accommodation and determine whether it
would result in a substantial increase in cost in relation
to the conduct of the business.

In applying the Supreme Court’s interpretation of the
undue hardship standard, the 5th Circuit rejected TDCJ’s
arguments for refusing accommodations. The TDC]J first
reasoned that the burden it would face was more than de
minimis. However, a de minimis burden doesn’t qualify as
an undue hardship.

TDC(C]J’s argument was that Hebrew could potentially
hide contraband in his hair or beard, and it would be
burdensome to have to search his hair and beard. It tried
to implicate a burden being placed on his coworkers by
having to spend a few extra minutes to search his beard
when conducting security searches. All employees,
however, had to undergo a security search to begin with.
So, the 5th Circuit reasoned the imposition of a search
requirement wasn’t an undue hardship.

Additionally, by simply referencing safety and secu-
rity concerns, the TDCJ didn’t sufficiently address
how its business would incur substantial costs by pro-
viding an accommodation. The safety concern of hav-
ing Hebrew’s hair pulled by inmates also was a faulty
argument, as the 5h Circuit noted female officers were
permitted to have long hair without having to make
any requests for accommodations.

In addressing safety concerns, the 5th Circuit further
determined that TDC]J failed to show it would face an
undue hardship by accommodating Hebrew’s faith.
When the TDCJ denied his accommodations, it still al-
lowed officers with medical conditions to maintain
beards at a quarter-inch length.

The TDC] later allowed all male officers to have quarter-
inch beards, and as such, the court reasoned there was
no greater risk or hardship created in allowing Hebrew
to keep his beard. The court highlighted how the focus
of Title VII isn’t to obtain neutral and equal treatment
among all employees, but rather a favored treatment for
persons with religious practices and beliefs.

Ultimately, the 5th Circuit determined religious discrim-
ination was a motivating factor for terminating Hebrew’s
employment. The termination was based on his refusal
to cut his hair or beard because doing so would require
him to break his religious vows. So, the court found he
was fired because of his religious practice, and the TDC]
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breached both its duty not to discriminate, as well as its
duty to accommodate. Hebrew v. Tex. Dep't of Crim. Just.,
No. 22-20517, 2023 U.S. App. LEXIS 24672 (5th Cir., 2023).

Takeaways

The 5th’s Circuit’s departure from its previous rulings
and embracing the Supreme Court’s decision in Groff
serves as a warning to employers with religious accom-
modation requests. You must provide accommodations
for religious beliefs unless such accommodations rise to
the level of imposing an undue hardship.

As stated by the 5th Circuit, you have a negative duty
not to discriminate, as well as a positive duty to ac-
commodate. A seemingly neutral policy won't defeat
a religious discrimination claim because Title VII re-
quires favored treatment, not neutrality, where reli-
gion is concerned. The de minimis test no longer fits
within the parameters of Title VII, and you should re-
fuse religious accommodations only if they will cause
an undue hardship that creates a substantial cost to
the conduct of business.

H. Mark Adams is a senior partner in the labor and employ-
ment practice group of Jones Walker, LLP, and is an editor of
Louisiana Employment Law Letter and Southeast Employ-
ment Law Letter. He can be reached in New Orleans at 504-
582-8258 or madams@joneswalker.com. Madison Gaines
is an associate in the firm’s labor and employment practice
group. She can be reached in New Orleans at 504-582-8579 or
mgaines@joneswalker.com. M

HARASSMENT

Proposed harassment
guidance broadens employers’
obligations under EEO law

AL FL GA LA MS

by Alison Hawkins and Amy Wikes, Burr & Forman LLP

On October 2, 2023, the U.S. Equal Employment Opportu-
nity Commission (EEOC) published in the Federal Register
its notice of proposed guidance on “Enforcement Guidance of
Harassment in the Workplace.” The guidance incorporates up-
dates reflecting current case law governing workplace harass-
ment and addresses the proliferation of digital technology and
how social media postings and other off-work conduct could
contribute to a hostile work environment. It further illustrates
a wide range of scenarios showcasing actionable harassment.

Covered basis

The guidance makes clear that federal equal employ-
ment opportunity (EEO) statutes only protect against
harassment if it’s based on an employee’s legally
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protected characteristics, such as race, color, national
origin, religion, sex, age, physical and mental disability,
and genetic information.

Building in part on case law over the past 25 years and
in part on positions taken by the commission, it goes
on to provide that “sex-based” discrimination includes
harassment based on pregnancy, childbirth, and other
related medical conditions such as a worker’s “reproduc-
tive decisions” including “contraception or abortion”
and that “sex-based” discrimination incorporates pro-
tections for LGBTQ+ workers against harassment based
on sexual orientation and gender identity. It also pro-
vides protections for “sex-based” stereotyping.

Notably, under the proposed guidance, the EEOC would
recognize claims for perceptional-based harassment
where harassment is based on the perception that an in-
dividual has a particular protected characteristic, even if
that perception turns out to be incorrect. Moreover, the
EEOC would recognize claims under federal EEO law
for “association harassment,” where a complainant asso-
ciates with someone in a different protected class or suf-
fers harassment because they associate with someone in
the same protected class.

Causation

The guidance reaffirms that a causation determination
of whether hostile workplace harassment is based on a
protected characteristic will depend on the totality of
the circumstances. It provides numerous examples that
reflect a wide range of scenarios wherein causation may
or may not be established.

The scenarios reflect findings where the conduct in-
volved alleges facially discriminatory conduct, stereo-
typing, situational context evaluations, close timing, and
comparator evidence.

Narrowing the objective standard

To establish a hostile work environment, an employee
must show there’s conduct that is both subjectively and
objectively hostile. Notably, the guidance states that
whether conduct is objectively hostile “should be made
from the perspective of a reasonable person of the com-
plainant’s protected class.”

The traditional “reasonable person” standard wasn’t
so limited. In the EEOC’s view, “personal or situational
characteristics,” such as age differential or undocu-
mented worker status, also affect both the objective and
subjective reasonableness assessment—a position not
shared by all the courts.

Conduct not directed at the employee

The guidance provides that an individual who hasn’t
personally been subjected to unlawful harassment
based on their protected status may be able to file an
EEOC charge and a lawsuit alleging they have been
harmed by unlawful harassment of a third party.
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For example, an employee who is forced to engage in
unlawful harassment of another employee may have
their own claim under the law, even though they weren't
personally subjected to unlawful harassment.

Conduct outside the workplace

The guidance broadly considers conduct occurring in a
non-work-related context as part of a hostile work envi-
ronment. The EEOC provides several examples where an
employer may have an obligation to take action against
conduct that occurs in a non-work-related context.

In the commission’s view, an employer may be liable for
harassment if the conduct simply “impacts the work-
place.” Here are two examples that illustrate this:

* If “a Black employee is subjected to racist slurs and
physically assaulted by white coworkers who en-
counter him on a city street, the presence of those
same coworkers in the Black employee’s workplace
can result in a hostile work environment.”

e If “an Arab-American employee is the subject of
ethnic epithets that a coworker posts on a personal
social media page, and either the employee learns
about the post directly, or other coworkers see the
comment and discuss it at work, then the social
media posting can contribute to a racially hostile
work environment.”

The guidance significantly stretches current case law,
which typically only considers outside-of-work con-
duct when it’s carried out by an employee with direct
supervisory authority, occurs at a work-related event,
or occurs between coworkers who constantly work
with and see each other inside the workplace. The
guidance notes that the EEOC’s broadened stance is
in light of the proliferation of digital technology, such
as electronic communications using private phones,
computers, or social media accounts, that often bleeds
into the workplace.

Framework of liability

Consistent with governing case law, the guidance sets
forth several frameworks under which harassment
claims will be analyzed. Which framework is applicable
depends on the relationship of the harasser to the em-
ployer and the nature of the hostile work environment.
Once the status of the harasser is determined, the ap-
propriate standard will be applied to assess employer li-
ability for a hostile work environment.

Automatic liability. An employer is always liable if a
supervisor’s harassment creates a hostile work environ-
ment that includes a tangible employment action.

Vicarious liability. If harassment by a supervisor cre-
ates a hostile work environment that doesn’t include a
tangible employment action, the employer can raise an
affirmative defense to liability or damages.
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Negligence. If harassment comes from a nonsupervi-
sory employee or nonemployee, the negligence standard
is principally applied.

Expansion of liability standards
that apply in harassment cases

The guidance also expands on the circumstances in
which an employer may be subject to automatic liability.
Since the Supreme Court’s Faragher/Ellerth rulings, the
“supervisor” designation often becomes a key issue in
determining an employer’s liability.

In the EEOC’s view, a coworker is a supervisor if the
complainant reasonably believed the coworker had the
power to recommend or influence tangible employ-
ment actions (e.g., hiring, firing, and demotions) against
them. This “reasonable belief” approach would allow a
coworker to be considered a supervisor even if the co-
worker had no power to take or influence tangible em-
ployment actions against a complainant.

This guidance appears to contradict the Supreme
Court’s instruction to limit the supervisor’s inquiry into
whether the harasser actually was empowered by the
employer to take tangible employment actions against
the complainant.

Employer’s reporting
mechanism not required

An employer has an affirmative defense to hostile
work environment harassment when it can show both
that it took reasonable steps to prevent and correct
harassment and the employee unreasonably failed to
take advantage of those opportunities or take other
steps to avoid the harassment.

The guidance provides that, even if the employee didn't
use the employer’s reporting mechanism to complain of
harassment, other actions—such as filing a grievance with
a union—may mean the employer has been notified of the
concern, and the affirmative defense cannot be used.

Bottom line

The public is invited to submit comments and view
the document via the federal e-regulation website until
November 1.

Notably, EEOC guidance doesn’t have the force of law,
but it provides insight into how the EEOC will interpret
and seek to enforce the federal EEO laws.

Regardless of changes, management and HR executives
will need to continue antiharassment efforts that have
been put into place over the last 25 years. Maintain clear
and robust antiharassment policies, provide training,
thoroughly investigate complaints of harassment, and
take appropriate corrective action when an investigation
indicates inappropriate conduct. Burr and Forman attor-
neys are well-versed in antiharassment efforts and are
available to assist in this important area.
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Allison Hawkins and Amy Wilkes are attorneys with Burr &
Forman LLP in Birmingham, Alabama, and can be reached at
ahawkins@burr.com and awilkes@burr.com. M

EXEMPT EMPLOYEES

Is it 2019 or 2016? DOL
proposes FLSA exempt
salary threshold increase

AL FL GA LA MS

by John David Gardiner, Bodman PLC

On August 30, 2023, the U.S. Department of Labor (DOL)
announced a much-anticipated notice of proposed rulemak-
ing (NPRM) that, if implemented, would increase the mini-
mum salary for exemption under the Fair Labor Standards
Act (FLSA) by over 50% to $1,059 per week (the equivalent
of $55,068 per year). The agency is also proposing adding an
automatic updating mechanism to the requlations. Because the
salary threshold amount referenced in the NPRM is based on
2022 data (which isn't yet finalized), it’s likely that the annual
salary threshold would be as high as $60,000 by the time a final
rule is issued.

Current proposal
This is what we can glean now from the DOL's NPRM:

¢ It would increase the standard salary level to the
35th percentile of earnings of full-time salaried
workers in the lowest-wage census region (cur-
rently the South), which would be $1,059 per week
($55,068 annually) based on current data.

* It would apply the standard salary level to Puerto
Rico, Guam, the U.S. Virgin Islands, and the Com-
monwealth of the Northern Mariana Islands and
increase the special salary levels for American
Samoa and the motion picture industry.

* It would increase the highly compensated em-
ployee (HCE) total annual compensation require-
ment to the annualized weekly earnings of the
85th percentile of full-time salaried employees na-
tionally, which would be $143,988 per year based
on current data.

e It would automatically update the earnings
thresholds every three years with current wage
data to maintain their effectiveness.

Under the FLSA, an employer may elect to treat an
otherwise exempt employee as nonexempt. Keep in
mind that you may not go the other way and elect to
treat a nonexempt employee as exempt.

Nonexempt employees must be paid an hourly wage
at or above the minimum wage and time and one-half
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base hourly pay for time worked in excess of 40 hours
in a given work week. Such an election by an employer
is both cumbersome and often unwelcome by existing
exempt employees, however.

Past proposals

The DOL last updated the executive, administrative,
and professional (EAP) exemption regulations in 2019.
That update—which included setting the standard
salary level test at its current amount of $684 per week
(equivalent to a $35,568 annual salary)—has been in ef-
fect since January 1, 2020. In 2016, the DOL attempted
to increase the salary threshold, but that initiative was
initially blocked at the end of 2017 and subsequently
tackled in courts.

The department is not proposing changes to the stan-
dard duties test, consistent with its approach in both the
2016 and 2019 rules.

Public comments

The DOL welcomes public comments regarding the
NPRM within 60 days from the publication date in the
Federal Register, or on or before November 7, 2023, unless
the public comment period is extended.

The exact timeline for the DOL’s publication of a
final rule, or when a final rule might go into effect, is
murky. In 2019, the proposed rule and final rule took
approximately 10 months. If this rulemaking process
follows a similar route, the final rule could be in effect
by the second half of 2024.

The DOL also has an acting secretary rather than a
permanent, confirmed Secretary of Labor, which some
have indicated violates the Senate’s constitutional Ad-
vice and Consent powers. It’s a virtual certainty that
any final rule will be challenged in various courts.

Legal challenges

The current DOL proposal includes a severability provi-
sion, which if enforced would have the operative effect
of keeping most parts of the rule in place if one piece of
the rule is eventually invalidated in court.

Two legal rulings loom large as far as prospective chal-
lenges to the DOL's proposed salary-based changes to
overtime exemptions under the FLSA:

e In 2017, a Texas-based U.S. district court struck
down an attempt by the Obama administration
to raise the salary threshold to $47,476. By focus-
ing too heavily on the amount of money workers
make instead of their job duties, the Obama DOL
expanded overtime protections to workers Con-
gress sought to exclude, Judge Amos Mazzant
said in that ruling. Judge Mazzant—an Obama ap-
pointee backed by Texas’s Republican senators—is
still a sitting judge in the Eastern District of Texas.
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¢ From the U.S. Supreme Court, Justice Brett Ka-
vanaugh has recently implied that overtime laws
shouldn’t consider pay at all. In his dissent in Helix
Energy Solutions Group, Inc. v. Hewitt, Kavanaugh
wrote: “The [FLSA] focuses on whether the em-
ployee performs executive duties, not how much
an employee is paid or how an employee is paid.
So, it is questionable whether the [DOL’s] regula-
tions—which look not only at an employee’s du-
ties but also at how much an employee is paid
and how an employee is paid—will survive if and
when the regulations are challenged as inconsis-
tent with the Act.”

The question now is whether the current proposal
will share a fate with the 2016 proposal or the 2019
proposal. Keep the DeLorean at the ready, we are in
for an interesting start to 2024—and beyond.

John David Gardiner is an attorney with Bodman PLC
in Grand Rapids. He can be reached at 616-205-3123 or
jgardiner@bodmanlaw.com. M

RETALIATION

Retaliation: The
most successful
discrimination claim

AL FL GA LA mMS

by Roberta Fields, McAfee & Taft

A retaliation claim can be successful even when the original
discrimination claim fails to establish a violation of law. The
same laws—federal and typically state laws—that prohibit
discrimination based on race, color, sex, religion, national
origin, age, disability, or genetic information also prohibit
retaliation against individuals who oppose discrimination
or participate in an employment discrimination proceeding.

Why are the laws written this way? Well, if employees are
unwilling to come forward and speak out or are unwilling
to participate when someone else has alleged a complaint,
then discrimination cannot be addressed. In other words,
retaliation is illegal because it has a “chilling” effect on the
willingness of individuals to come forward.

Employment protections

Individuals who file a claim believing they have ex-
perienced discrimination are protected. Individuals
who are interviewed, or give statements, or who tes-
tify about the alleged wrongful employment action
are also protected.
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What kind of “participation” activity is protected?

¢ Filing a charge, internal complaint, or lawsuit alleg-
ing discrimination;

* Being a witness in an investigation or formal pro-
ceeding of a charge or lawsuit;

¢ Communicating with a manager or supervisor
about discrimination or harassment;

* Answering questions during an employer investi-
gation of discrimination or harassment;

* Refusing to follow company practice, policy,
or management orders that would result in
discrimination;

* Resisting sexual advances or intervening to pro-
tect others;

* Requesting a disability or religious accommoda-
tion; and

* Asking managers or coworkers about salary in-
formation to uncover potentially discriminatory
wages.

This isn't a complete list. Any activity that brings dis-
crimination to light is protected under discrimination
laws. Each of these examples describes behavior that
must be protected so discrimination in the workplace
can be investigated and eliminated.

Examples of retaliatory actions

A company cannot fire, demote, harass, or otherwise
retaliate against a person for engaging in protected
activity. The following are examples where the Equal
Employment Opportunity Commission (EEOC)
found retaliation:

* A manager placed information about prior dis-
crimination complaints in an employee’s person-
nel file to prevent her from obtaining a promotion.

* Two panelists who were interviewing candidates
for a promotion were involved in either current
or prior discrimination complaints filed by one of
the employees.

* An employer took away a perk (use of a company
car) from an employee who had recently filed a
discrimination claim.

* An employee was given a lower performance ap-
praisal than was warranted.

* An employee was transferred to a less desirable
position.

* Anemployee received increased scrutiny.

* Management made work more difficult by pur-
posefully changing a work schedule to conflict
with family responsibilities.
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* Management engaged in verbal or physical abuse
with an employee.

Close proximity in time is also a factor reviewed by
courts and the EEOC to determine when an action
against an employee is retaliatory. The closer in time
the alleged retaliatory behavior is to the charge or the
participation in the discrimination proceeding, the
more likely it will be found to be retaliation.

If someone files a charge, or participates in an inves-
tigation, are they protected forever? No. You're free to
discipline or fire workers if the reason is nondiscrimi-
natory and nonretaliatory. However, you will carry
the burden of proof to establish a nondiscriminatory
and nonretaliatory reason for the action.

The EEOC will file suit against companies that alleg-
edly retaliate. In a recent news release, it announced
it had filed suit against TCI of Alabama, a recycler of
electrical equipment at a plant in Pell City, Alabama.
According to the lawsuit, after a female filed an EEOC
discrimination charge for failure to hire based on
gender, TCI interviewed a management employee
who supported the allegation saying TCI had a long-
time practice of not hiring female laborers. When the
company was unsuccessful in getting the manager to
change his statement, it terminated his employment.
The EEOC filed suit on his behalf seeking money
damages, compensatory and punitive, and injunctive
relief to prevent such unlawful conduct in the future.

Best practices

Here are some best practices you should consider
implementing to reduce your liability for retaliation
claims:

* Have a policy that your company will not tolerate
discrimination or retaliation and that employees
who come forward in good faith will be protected.

* Have a policy that provides several ways for em-
ployees to complain about discrimination (e.g., ho-
tline, HR, certain executives).

* Investigate every complaint.

* Document performance so that when you want
to terminate an employee who has complained or
participated, you will have documentation of poor
performance before the discrimination charge
was filed.

Roberta Fields is an attorney in the Oklahoma City office
of McAfee & Taft. She can be reached at roberta.fields@
mcafeetaft.com. M
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PERFORMANCE EVALUATIONS

Importance of evaluating
your employees—the
good and the bad

AL FL GA LA MS

by Jeffrey M. Cropp, Steptoe & Johnson PLLC

As we approach the end of another year, some of you may be
gearing up for the year-end performance evaluation season.
Conducting proper performance evaluations can play a critical
role in your organization’s ability to address issues with poor
performing employees, as well as retain your good employees.
The purpose of this article is to provide some guidance to help
you navigate through the performance evaluation process and
to identify potential legal issues that could arise.

Address issues that need
to be addressed

An important part of the evaluation process is that
it gives the company the opportunity to highlight
performance issues and address them before it’s too
late. From a legal perspective, it’s critical that any per-
formance issues are identified in the performance
evaluation and documented. Sometimes it’s difficult
to properly evaluate an employee who is underper-
forming and even more difficult to have a face-to-face
conversation with them about those issues. If you let
a performance issue slide, however, it can become dif-
ficult to take the necessary steps later to deal with the
performance issues.

For instance, if an employer decides to discipline or
discharge an employee because of a performance
issue, and if a subsequent lawsuit or grievance is filed,
one of the important issues in the case will be to de-
termine what the employee’s past performance evalu-
ations say.

If your supervisor has neglected to document the same
past performance issues in the evaluation, it makes it
more difficult for you to have a solid defense for your
disciplinary decision. In fact, if the employee’s perfor-
mance evaluations don’t support that the employee is
a poor performer, your employee can use your own
performance evaluations against you to argue that
your actual reason for disciplining or discharging
them was an illegal reason.

By contrast, if your supervisor has properly docu-
mented the performance issues in the evaluation, it
places you in a much better position. First, it shows
you have previously advised the employee about
correcting the performance and that you have given
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Poll finds more employees want a set sched-
ule than leaders think. A recent Gallup poll asked a
group of chief HR officers which style of work their em-
ployees preferred—splitting or blending. Splitters prefer
a set schedule where work and life are separated, and
blenders prefer to blend work and life throughout the day.
The HR executives thought 24% of white-collar employ-
ees would be splitters and 76% would be blenders. But
Gallup’s poll of employees found that 45% of white-collar
employees were splitters and 55% were blenders. The
HR executives thought 54% of production/front-line em-
ployees would be splitters and 46% would be blenders,
but the poll of those employees found that 62% preferred
being splitters and 38% preferred being blenders. Gallup
said the poll results show a “blind spot” that can make
employees feel less likely to be respected, less likely
to be engaged, more likely to suffer burnout, and more
likely to be looking for a new job.

Study finds financial worry a major reason for
anxiety among Gen Z. A report from Ernst & Young
LLP finds that money is a growing concern for Gen Z.
“As the generation moves into our prime workforce and
consumer markets, several shifts are happening simulta-
neously,” Marcie Merriman, EY Americas cultural insights
and customer strategy leader, said of the findings. “The
oldest Gen Z are aging out of their parents’ health care
plans this year, and they are feeling the impact of finan-
cial independence amid economic uncertainty. These
factors are shaping their views of work and life and what
success looks like.” The report says less than a third
(31%) of Gen Z feel financially secure, and more than
half (52%) say they are very or extremely worried about
not having enough money. The study also found that
more than a third of the age group said they are very or
extremely stressed or worried about making the wrong
choices with their money, and 69% rate their current
financial situation as only fair or worse.

Survey finds most employees seeking accom-
modations face hurdles. A survey from AbsenceSoft,
a platform for leave of absence and accommodations
management, finds that 52% of employees seeking
workplace accommodations are met with difficulties. The
company concluded that employers need to consider a
more intentional approach to workplace accommoda-
tions. Many front-line employees and managers are
unaware of accommodation requirements and programs
at their workplace. Having training on accommodations
and increasing company awareness helps mitigate many
compliance challenges employers face. Training also
can create an opportunity to foster a more engaging and
supportive workplace for employees of all abilities, Ab-
senceSoft says.
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them the opportunity to correct the behavior. In a lawsuit, the
jury tends to like when you have been fair to the employee
and giving them a chance to correct behavior is a good way to
show fairness.

Also, if there is a history of documenting and warning the em-
ployee about the performance issue, it’s easier to show you had
a legitimate reason for deciding to discipline or discharge them.

Be objective

To the extent you can, your performance evaluations should
focus on objective factors, such as production goals or some
other type of hard number. Objective factors help to remove the
subjectiveness that can be associated with performance evalua-
tions. Subjective factors, based on the opinion of the evaluator,
can be harder to defend or explain.

While it’s difficult to remove all subjectiveness associated with a
performance evaluation, the more objective you can make it, the
better you will be able to defend the evaluation.

Documentation

You may have heard the expression: “If it’s not documented, it
didn’t happen.” In all areas of employment law, this is a good
rule of thumb to follow.

If there’s an issue with an employee’s performance, it needs
to be documented in the performance evaluation. Verbal dis-
cussions of a performance issue, without any documentation
regarding the discussions, simply isn’t a good practice. In a
lawsuit over a decision to discharge an employee over work
performance issues, you don’t want to find yourself in the
position of relying on a supervisor to testify about the times
she verbally talked with the employee about the issue. If it’s
important enough to talk with the employee about, it’s impor-
tant enough to document the discussion.

If your supervisor doesn’t document the verbal discussions
as they occur, they should certainly mention the prior verbal
discussions in the employee’s yearly performance evaluation.
It creates a record showing the supervisor talked with the
employee before about the issue and creates a record that re-
minds the employee again about the issue.

Train your evaluators

Depending on the size of your organization, you could have
multiple supervisors involved in evaluating employees. Because
not everyone thinks the same way in evaluating employee per-
formance, there’s a risk that each supervisor will evaluate their
employees differently.

For instance, if you have a five-point scale, with one being the
lowest score and five being the highest score, one supervisor
may have a tendency to award the highest score while another
may have a tendency to award a lower score. This creates the
possibility of having inconsistent evaluations among your em-
ployees based on the same level of performance. As a result, you
may not obtain an accurate measure of how an employee is per-
forming or whether any issues need to be addressed.
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To address this potential dilemma, it’s important to
provide some training to individuals who complete the
performance evaluations. The training should provide
some guidance on what the point scale means on the
form and the company’s expectations for how that point
scale is to be applied.

While it may not completely stop this dilemma from
arising, some training will place the supervisors in a bet-
ter position to understand how you want the employees
to be evaluated and how the evaluation form is intended
to be used.

Self-assessment

You should consider having your employees complete
a self-assessment of their performance. This helps to
show the employees what you think is important about
their work performance, and it provides you with a
view into how the employee thinks he performed over
the past year.

If there’s a significant difference between how the
employee thinks he performed and how the supervi-
sor thinks the employee performed, it’s important to
address that difference so the employee and the su-
pervisor develop a similar understanding of how the
employee is performing. Also, some employees may
recognize if they have a problem area and may admit
in their own self-assessment that there’s an area that
they need to fix.

Retain good employees

While you certainly want to address problem areas
when they arise, you will also want to use the per-
formance evaluation process to provide positive feed-
back to employees when it is deserved. This positive
feedback not only tends to assist with keeping your
employee on the same productive path, but it also may
help you to retain your good employees.

Your good performers want to hear when they are
doing well, and you should positively reinforce their
good performance. While we live in a time where em-
ployees jump from employer to employer, telling your
good performers in a performance evaluation that
their work is appreciated is a simple step you can take
to help keep them with your company. An employee
who feels underappreciated may be more likely to
look for other opportunities.

Bottom line

The yearly performance evaluation process is an im-
portant part of any good business practice. It helps to
keep your good performers moving in the same direc-
tion, and it helps to identify problem areas that need
to be addressed.
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If you find you need to discipline or discharge an em-
ployee for work performance issues, failing to conduct
proper performance evaluations could place you in a
difficult and potentially expensive position.

Jeffrey M. Cropp is an attorney with Steptoe & Johnson PLLC in
Bridgeport, West Virginia, and can be reached at 304-933-8145
or jeffrey.cropp@steptoe-johnson.com. M

PAYROLL DEDUCTIONS

Employers: Take care when
recovering overpayments,
debt from employees

AL FL GA LA MS

by Jodi R. Bohr, Tiffany & Bosco, PA.

There are three broad categories of deductions employers make
from employee paychecks. The first, legally required deduc-
tions, comes in the form of income tax and wage garnishments.
The second, deductions on employees” behalf, is withholdings
for insurance premiums or charitable contributions. The third
category—and the focus of this column—is deductions for the
employer’s benefit. Employers may seek to take deductions for
overpayment, employee theft, or docking for cash shortages and
breakage. When doing so, you must follow both federal and
state law to avoid possible penalties and liquidated damages.

Be proactive

Whether an employer will be successful in recovering
an overpayment or a loan from an employee depends
in large part on its diligence in implementing and main-
taining the right policies and documents. For starters,
employers should consider adopting policies that ad-
dress deductions from pay for overpayments, loans, or
employee theft.

The policies should explain that the employer will make
deductions from employees’ pay under these circum-
stances. While not required in Arizona, a best practice
is to have employees sign an acknowledgment of receipt
and understanding of this policy.

If the money an employee owes is a result of a loan,
the employer should require the individual to sign a
promissory note outlining the terms of the loan, the
mechanisms for repayment (during and following
employment), and the consequences for failure to
repay the loan. The promissory note should also in-
clude an authorization to deduct “payments” during
employment and that the employer will deduct the
full amount permitted by law from the final paycheck
if the loan remains outstanding when the employee
ends employment.
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Deductions must comply
with applicable laws

The Fair Labor Standards Act (FLSA) allows employers
to deduct wage overpayments from future wages even if
the deduction causes the employee’s wages to fall below
the minimum wage. Depending on the state the em-
ployee resides in, some state laws may conflict with the
FLSA for the employee’s benefit.

For example, Arizona law only allows deductions from
an employee’s paycheck for overpayment so long as the
deductions don’t cause the worker’s pay to fall below
Arizona’s minimum wage. If the deduction for the total
overpayment would cause the employee’s pay to fall
below the minimum wage, the employer would need to
take deductions over several pay periods to comply with
Arizona law.

Recovering overpayment
from former employees

Recovering overpayments from former employees
can be tricky. Employers may need to make swift de-
cisions if the final paycheck hasn’t been issued. It’s
best to contact the former employee first to request the
money, especially if the overpayment can’t be fully
deducted from the final paycheck.

Making payment arrangements may increase the
likelihood of full recovery of the overpayment. If the
employee ignores attempts to collect or refuses to pay
back the overpayment, the employer will need to con-
sider the next best course of action. If the final pay-
check hasn’t been issued, the employer can deduct the
maximum amount permitted by law. If overpayment
remains, the employer may need to consider whether
legal action should be taken or whether to treat the
overpayment as bad debt.

In deciding whether to take legal action, employers
should consider employees’ resources. If an employee
doesn’t have resources to collect, legal action may
be useless and expensive. And this past December,
Arizona made it increasingly difficult to collect on a
judgment or garnish wages.

A word to the wise

Employers should be prepared to address overpayment,
theft, or loans and how to collect the money, especially
from a departed employee. Once the overpayment is
discovered, priority one is to correct the problem. This
will reduce the overpayment that needs to be recovered
and prevents the recurrence of recover issues.

When in doubt about what you can deduct from an em-
ployee’s wages and when, contact qualified legal coun-
sel to obtain guidance on the proper course of action.
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Jodi R. Bohr is a shareholder with Tiffany & Bosco, P.A., and a
contributor to the Arizona Employment Law Letter. She prac-
tices employment and labor law, with an emphasis on coun-
seling employers on human resources matters, litigation, and
workplace investigations. She may be reached at jrb@tblaw.com
or 602-255-6082. ™

EMERGENCY PREPAREDNESS

Facing the storm: Natural
disasters trigger need for
employer preparation

AL FL GA LA MS

by Tammy Binford

Extreme natural disasters—fires, floods, hurricanes, and
more—increasingly dominate news coverage. But the full ef-
fect of such tragedies outlasts the headlines. And it’s not just
fires and storms. Extreme heat events also threaten the health
and safety of people all around the world.

Employers are certainly not immune. In fact, the increasing num-
ber and severity of natural disasters make it more essential for
employers to develop plans that will get them back in business
and enable them to help employees recover when disaster strikes.

Making plans

Dangerous weather and other natural disasters often
shut down operations, but even after reopening, busi-
nesses can expect absenteeism and turnover because
employees will continue to suffer a disaster’s effects.
Also, when employees do manage to return to work,
they often will be less productive because of worries
about their future.

Employers can cope with the possibility of natural disas-
ters by developing business continuity plans. Writing for
Forbes in September 2022, Holly Welch Stubbing—CEO
of E4E Relief, a company helping businesses respond to
crises—advised creating a people-focused plan that in-
cludes evacuation planning, data storage and security,
internal crisis communications, organizational recovery,
and a return-to-work strategy.

Stubbing advised creating a team made up of key
stakeholder groups of the organization, including IT
and operations. The team should be able to conduct
a risk assessment and business impact analysis that
will provide the information and insight needed to
develop plans for recovery.

Stubbing emphasized the importance of understanding
the long-term effects for employees. They may not be
able to return to work quickly, and they likely will suffer
the effects of unexpected expenses and losses not easily
overcome.
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“HR leaders are crucial in sustaining the values of the or-
ganization and optimizing adaptability for unexpected
conditions,” Stubbing wrote. “While we can’t predict
when and where disasters will strike, we can ensure we
stand ready to provide a compassionate response to our
most important asset—our people.”

Legal obligations

Employers also must be aware of legal obligations re-
lated to disasters, including some federal laws that are
implicated.

Fair Labor Standards Act (FLSA). Even if a busi-
ness is closed for a time, employees classified exempt
under the FLSA must be paid their full salary if the
business is closed for less than a full workweek. But
the employer can require exempt employees to use ac-
crued leave for that time.

Employees classified nonexempt under the FLSA are
required to be paid only for hours they work and,
therefore, aren’t required to be paid if the employer
can’t provide work because of a natural disaster.

However, nonexempt employees who work fluctuat-
ing workweeks and receive fixed salaries must be
paid their full weekly salary for any week in which
any work was performed.

Worker Adjustment and Retraining Notification
(WARN) Act. The WARN Act requires employers
with at least 100 employees to give at least 60 days’
notice of plant closings and/or mass layoffs.

An exception exists when the closing or layoff is a
direct result of a natural disaster, but the law still re-
quires employers to give as much notice as is “practi-
cable.” If an employer gives less than 60 days’ notice, it
must prove the exception is justified.

Occupational Safety and Health Act (OSH Act).
Since natural disasters can create workplace hazards,
the Occupational Safety and Health Administration
(OSHA) provides a number of resources outlining
emergency preparedness and responses related to
weather and other natural disasters. (See osha.gov/
emergency-preparedness.)

Far-reaching effects

The effects of disasters go beyond the local level and
reach around the world. The United Nations Develop-
ment Programme—a U.N. agency focused on overcom-
ing poverty and achieving sustainable economic growth
and development—published a report in April 2016
titled “Climate Change and Labour: Impacts of Heat in
the Workplace.”

Among the key findings:

* Excessive workplace heat is an occupational health
and productivity danger. High temperatures and
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dehydration cause heat exhaustion, heat stroke, and
even death. Letting workers slow down work and
limiting their hours can protect them from heat dan-
ger, but those steps also reduce productivity, eco-
nomic output, and income.

* The southern United States is among the areas
around the world identified as a highly exposed
zone.

¢ Future climate change will increase losses.

* Heat extremes affect the habitability of regions, es-
pecially in the long term, and may already consti-
tute an important driver of migration internally and
internationally.

* Actions are needed to protect workers and employ-
ers now and in the future, including low-cost mea-
sures such as assured access to drinking water in
workplaces, frequent rest breaks, and management
of output targets. W

HIRING

Using social media to screen
job candidates? Know the
legal, ethical concerns

AL FL GA LA MS

by Tammy Binford

Checking job candidates” social media posts has become com-
mon practice. Even if an employer enlists a separate company
to conduct a formal background check, a hiring manager or HR
professional may take a quick look at the candidate’s internet
presence. That practice may seem to be a fast, easy way to get
to know a potential employee early in the hiring process, but it
also presents legal and ethical challenges.

What employers are doing

In June, ResumeBuilder.com surveyed 1,013 hiring
managers and found that most check job candidates’
social media accounts at least some of the time.

The survey found that 31% said they always look at can-
didates’ social media, 44% said they sometimes do, and
13% said they rarely do. Just 12% said they never look at
candidates’ social media as part of the hiring process.

The survey also found that 41% of the survey respon-
dents said checking social media is definitely accept-
able at their organization, and 36% think it is.

The survey found 14% of respondents were unsure
if checking candidates’ social media is an acceptable
practice at their company, 6% didn’t believe it’s ac-
ceptable at their employer, and 2% were sure it’s not
acceptable.
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Most of the hiring managers who use social media
as part of the candidate evaluation process (57%) said
they check before the interview, and 43% said they
typically view social media after the interview.

The survey found that Facebook was the most viewed
social media, but smaller numbers cited Instagram,
Twitter (now known as X), and TikTok. The survey
didn’t ask about employers” use of LinkedIn.

Dubious practices

The ResumeBuilder.com survey also turned up some
risky moves employers make. Sixty-eight percent of
the hiring managers responding to the survey admit-
ted they use social media to find answers to illegal
interview questions.

Federal, state, and local antidiscrimination laws pro-
hibit employers from considering certain characteris-
tics when making employment decisions. For exam-
ple, on the federal level, Title VII of the Civil Rights
Act of 1964 prohibits discrimination based on race,
color, national origin, sex, and religion.

The Americans with Disabilities Act (ADA) prohib-
its discrimination against qualified individuals with
a disability, and the Age Discrimination in Employ-
ment Act (ADEA) prohibits discrimination based on
age over 40. The Genetic Information Nondiscrimina-
tion Act (GINA) prohibits discrimination based on an
applicant’s or employee’s genetic information.

Despite those legal protections for candidates and
employees, some employers try to use social media
to learn about protected characteristics. The Resume-
Builder.com survey found that, in order of frequency,
hiring managers admitted to passing up candidates
after learning their age, politics, race/ethnicity, sexual
orientation, gender identity, marital status, disability
status, pregnancy status, and religion.
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Why check social media?

ResumeBuilder.com’s survey asked hiring managers
why they check social media. Signs of unprofessional
behavior and illegal activity were the most likely rea-
sons hiring managers cited for rejecting candidates.

But employers cited other reasons for checking social
media posts, including to satisfy curiosity and to see
if candidates are invested in their careers.

One common reason cited was to ensure a good cul-
tural fit. That can be risky since employers may cite
“fit” as a justification to reject candidates for unlawful
reasons.

Such legal risks lead some employers to rely on com-
panies that offer expertise and software designed to
find information on candidates in legally sound ways.

One background check company, Accurate, says its
product finds and analyzes over a dozen risk catego-
ries in social media posts, including insults and bul-
lying, toxic language, and threats of violence. Its tech-
nology searches the top social media platforms for
negative text and images, and human analysts review
the results.

Employers aren't just checking social media as part of
the hiring process. They also sometimes look at their
current employees’ activity. Staffing firm Express Em-
ployment Professionals in January released a poll it
commissioned from The Harris Poll showing 88% of
the managers included in the survey would consider
firing employees for content found in workers’ posts.

The survey showed that offenses considered grounds
for firing include publishing content damaging to the
company’s reputation, revealing confidential company
information, showcasing and/or mentioning illegal
drug use, violating the company’s social media use
policy or contract, and showcasing and/or mentioning
underage drinking. W
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