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Does a brief, temporary condition
constitute a disability?
by Jodi R. Bohr
Gallagher & Kennedy, P.A.
The Americans with Disabilities Act
(ADA) defines disability in three ways: (1) “a
physical or mental impairment that substantially limits one or more major activities”; (2)
“a record of such impairment”; or (3) “being
regarded as having such an impairment.” The
purpose of the 2008 ADA Amendments Act
(ADAAA) was to reject the U.S. Supreme
Court’s narrow interpretation of the definition of disability under the ADA and to “reinstate a broad scope of protection.” Specifically,
the ADAAA states that the phrase “substantially limits” must be construed broadly in
favor of expansive coverage.
What if impairment is brief and temporary? Is an employee disabled under the
ADAAA when the condition is transitory
in nature, limited to recovery from surgery?
Relying on other courts across the country,
an Arizona federal court ruled that the duration of impairment is one factor relevant to
determining whether that impairment limits
a major life activity substantially enough to
constitute a disability under the ADAAA.

What you need to know
Antonio Valenzuela was a sales representative for Alexander Automotive
Group, selling new and used Toyotas in
Yuma. During his employment, he visited an eye doctor because he was experiencing cloudy vision and headaches.
The visit resulted in an unexpected eye

surgery, which impaired his ability to
drive, walk, and see while he recuperated. As a result, he needed time off
work to recover.
After approximately six weeks of
medical leave, Valenzuela returned to
work without restrictions. Within about
five more weeks, the dealership terminated his employment for “lack of performance.” His discharge coincided
with the release of the sales report for
the preceding quarter—including the
time he was on medical leave—which
showed that he hadn’t met minimum
quarterly sales goals.
Valenzuela sued Alexander Automotive for, among other claims, disability discrimination and retaliation for exercising his rights under the ADA. The
dealership maintained that Valenzuela
couldn’t show discrimination because
he wasn’t disabled under the ADA. The
dealership also asserted that he couldn’t
show retaliation because he didn’t engage in protected activity and couldn’t
establish a causal link between his alleged protected activity and his discharge. The dealership asked the court
to enter judgment in its favor on this
basis without conducting a trial.

Can a brief impairment
be a disability?
The dealership didn’t dispute that
Valenzuela had eye surgery or that his

Gonzalez Law, LLC, and Gallagher & Kennedy, P.A.,
are members of the Employers Counsel Network
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AGENCY ACTION
EEOC marks 50th anniversary of ADEA with
discussion on discrimination. Experts invited to a
June meeting of the Equal Employment Opportunity Commission (EEOC) told of the continuing effects of age discrimination 50 years after passage of
the Age Discrimination in Employment Act (ADEA).
A 2017 AARP survey reports that nearly two-thirds
of workers age 55 to 64 report their age as a barrier to getting a job. Also, a 2015 survey using résumés for workers at various ages found significant
discrimination in hiring for female applicants and
the oldest applicants, according to Patrick Button,
an assistant professor of economics at Tulane University and a researcher with the National Bureau
of Economic Research Disability Research Center.
Laurie McCann, a senior attorney for AARP Foundation Litigation, called on the EEOC to strengthen
ADEA protections and enforcement. John Challenger of the outplacement and career transition
firm Challenger, Gray & Christmas said that older
workers, particularly skilled workers, are being
channeled out of the workforce, damaging the
country’s economic health. If more older workers stayed in the workforce, it would significantly
reduce the skilled worker shortage in the United
States, he said.
Obama-era guidance on joint employment,
independent contractors withdrawn. On June 7,
Secretary of Labor Alexander Acosta announced
that the U.S. Department of Labor’s (DOL) 2015
and 2016 informal guidance on joint employment
and independent contractors has been withdrawn.
The two guidance letters from the Obama administration—FLSA 2015-1 (dealing with independent
contractors) and FLSA 2016-1 (dealing with joint
employment)—narrowed the definition of independent contractor and made more employers subject
to joint-employer status. Acosta’s announcement
said the DOL will continue to enforce both the Fair
Labor Standards Act (FLSA) and the Migrant and
Seasonal Agricultural Worker Protection Act even
though the guidance letters have been withdrawn.
Executive Order expands apprenticeships, vocational training. Secretary Acosta in June hailed
President Donald Trump’s Executive Order to expand apprenticeships and vocational training. The
order calls on the secretary of labor, in consultation
with the secretaries of education and commerce, to
propose regulations that promote the development
of apprenticeship programs by industry and trade
groups, nonprofit organizations, unions, and joint
labor-management organizations. It also directs the
DOL and the Commerce Department to promote
apprenticeships to business leaders in critical industry sectors, including manufacturing, infrastructure, cybersecurity, and health care. D
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postsurgery condition impaired his ability to see, walk, and
work—all of which are major life activities. Instead, it argued
that his postsurgery condition was so brief and temporary
(about six weeks) that it couldn’t qualify as a disability under
the ADA. Valenzuela responded that the ADA no longer imposes strict temporal limitations on substantially limiting impairments and that the transitory nature of his condition was
just one factor to be considered when deciding whether he was
disabled.
The court agreed with Valenzuela, noting that the ADAAA
affords broad and expansive coverage. It ruled that—unless Valenzuela and the dealership reached a settlement—whether the
brevity of his condition renders his limitations insubstantial is a
question for a jury to decide on his ADA discrimination claim.

Protected activity, causation, and pretext?
On the ADA retaliation claim, the dealership argued that
Valenzuela didn’t engage in protected activity. The court quickly
rejected that argument, noting that medical leave can be considered a reasonable accommodation for the purposes of the ADA
and that requesting a reasonable accommodation is protected
activity. He took medical leave as a reasonable accommodation
and, therefore, engaged in protected activity under the ADA.
Even though there was a basis for a jury to find that Valenzuela was disabled or had engaged in protected activity, the
dealership had another argument to fall back on. It asserted that
he couldn’t establish a causal link between his alleged disability
and related protected activity and his discharge by relying, as
he did, on temporal proximity alone. Remember, the discharge
came within five weeks of his return from medical leave. Again,
the court disagreed.
The court noted that the causal link can be inferred by timing alone and focused on two facts supporting a causal link. Valenzuela was discharged within two months of learning about
his alleged disability and five weeks after he returned from
leave. His employment was terminated based on a sales report
that didn’t adjust performance expectations to account for his
potentially protected medical leave.
Finally, Alexander Automotive argued that it had a legitimate business reason for Valenzuela’s discharge—his repeated
failure to meet average monthly sales targets. To establish that
this reason was pretextual (an excuse for illegal discrimination),
Valenzuela presented sufficient evidence that sales goals and
expectations were inconsistent and that a similarly situated employee (with regard to performance) who did not take medical
leave was not fired.

Lesson learned
Regular readers may note that ADA lawsuits have been
featured frequently in recent issues. This is because the federal
judges in Arizona have been issuing a great number of disability-related decisions, indicating a corresponding uptick in disability-related claims. The ADAAA broadened the definition
continued on pg. 4
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WORK ON IT
Federal agencies target outreach to employee advocates
by Dinita L. James
Gonzalez Law, LLC
The first thing about the e-mail that caught my eye
was that I was not invited. The e-mail was from the
Phoenix District Office of the Equal Employment Opportunity Commission (EEOC). I got it because I subscribe to receive the local office press releases. From
the first two sentences, though, I got the clear message
that I was not welcome at the event it was announcing: “EEOC in partnership with other federal agencies
is hosting an advocacy meeting on June 22, 2017. Due
to limited space, this event is only open to employee
rights advocates and those providing services to community members who may have workplace issues.”
The e-mail touted what a “unique opportunity” it
would be to “hear directly from the federal agencies
affecting the workplace.”
Harrumph! What is the EEOC doing hosting a
meeting and excluding the employer side of its constituency? At least until conciliation efforts fail, the
EEOC is supposed to be a fair investigator seeking
voluntary compliance with the laws it enforces. The
e-mail arrived in mid-May, and my first thought was,
I have to crash that meeting.

representatives of the EEOC, the U.S. Department of
Labor’s (DOL) Wage & Hour Division (WHD) and
Office of Federal Contract Compliance Programs
(OFCCP), and the National Labor Relations Board
(NLRB) presented brief overviews of their agencies’
operations. A few nuggets worth sharing:
•

The EEOC touted its participation in piloting a
“public portal,” in which potential charging parties can create an online inquiry, set an appointment, and complete the intake questionnaire. The
pilot began in March in Phoenix and four other
cities. The agency plans to evaluate the portal in
the five offices before a nationwide rollout later
this fiscal year.

•

The OFCCP representative revealed that complaints “take absolute precedence in our world,”
and investigation moves quickly and is quite thorough. If the issue is an individual one, the OFCCP
is likely to refer it to the EEOC. Complaints about
systemic matters are most likely to be investigated
by the OFCCP and would trigger a full compliance investigation. The OFCCP also will accept
third-party complaints.

•

Karen Sanchez, community outreach specialist
for WHD, reported that her agency was finding
a lot of misclassification of workers as independent contractors. Those cases get reported to
the IRS.

•

Rachel Harvey, supervisory attorney for the Phoenix office of the NLRB, observed that her agency
was seeing an increase in charges from nonunionized workplaces. She asked that employee advocates contact her office for help drafting unfair
labor practice charges because her office wants
them to be as broad as possible.

No crashing needed
I considered a couple of approaches. An RSVP
was required to Krista Watson, the outreach and
education coordinator. I could RSVP saying I would
be covering the meeting for Arizona Employment Law
Letter and test whether the First Amendment gave
the EEOC pause. I could just RSVP and let Watson
tell me I couldn’t attend because she had checked me
out on my law firm’s or the Employers Counsel Network website and determined that I was an employer
advocate. Instead, as I do more often than I should, I
just flagged the e-mail and put off deciding what—if
anything—I would do.
The event then slipped my mind entirely until
June 21, when I got another local EEOC update e-mail.
This one said there were 20 seats available for the
meeting the next day, “open to all including HR/Employers.” After a quick e-mail exchange with Watson,
I was on the list.

Interesting tidbits
The event itself brought no earth-shaking revelations. Watson was emcee and timekeeper, as local
August 2017

There was a long opportunity for Q&A at the
end of the meeting. Several of the questions related
to Arizona’s new paid sick leave law. Not one of the
federal agency representatives could name the Industrial Commission of Arizona as the state agency
charged with enforcing that new law.
Harrumph!
Dinita L. James, a partner in the Arizona law firm, Gonzalez Law, LLC, is the
editor of Arizona Employment Law Letter.
You can reach her at dinita.james@gnzlaw.
com or 480-565-6400. D
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of disability to expand coverage. You must take care to
understand the ADA, how to engage in the interactive
process, and how to take adverse action for unrelated
reasons against an employee protected by the ADA.
Notably, in Valenzuela’s case, the dealership didn’t
prorate his sales goals to account for his six-week medical leave. Employees granted medical leave under the
ADA, the Family and Medical Leave Act (FMLA), or
Arizona’s new paid sick time law cannot suffer adverse
action for absences using protected medical leave. The
dealership should have taken his medical leave into account and prorated his sales goals when evaluating his
performance. Its failure to do so was one of the many
factors considered by the court in ruling that a jury
would get to decide this case if it was not settled (which
it was, less than a week after the court issued the ruling).
Jodi R. Bohr, an attorney with Gallagher & Kennedy,
P.A., practices employment and labor law, with an emphasis
on litigation, class actions, and HR matters, and is a frequent
speaker on a wide range of employment law topics. She may be
reached at jodi.bohr@gknet.com or 602-530-8035. D
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Rules redux:
ICA writes voluntary
PTO into new proposal
by Dinita L. James
Gonzalez Law, LLC
I have a strong sense of déjà vu as I compose this month’s
report on paid sick time (PST) developments. I have a mental
picture of Bill Murray as the weather broadcaster in the movie
Groundhog Day, doomed to repeat one particular February 2
until he gets it right. I identify with Murray’s character as I report yet again on this game changer brought to Arizona workplaces when 58 percent of voters said yes to Proposition 206,

the Fair Wages and Healthy Families Act. Also stuck in the
Murray role is the Industrial Commission of Arizona (ICA),
which has issued a supplemental rule proposal to implement
PST. Not stuck in the loop are Arizona employers, who had to
begin complying with the law on July 1.

Get me a rewrite!
We reported on the ICA’s initial rulemaking proposal in the June issue of Arizona Employment Law Letter (see “ICA rule proposal clarifies carryover cap, pay
rate calculation” on page 4 of that issue). After receiving a significant amount of public comment, the ICA
has made major revisions to its rule proposal. The revisions—which appeared on the ICA website during the
last week of June but are formally dated July 3, 2017—are
in the form of a notice of supplemental proposed rulemaking, which starts the process anew with a public
comment period that runs until August 8, 2017. If this
version of the rules eventually passes muster, it still will
be several months before the rules will be final. The ICA
also published on July 3 informal guidance that goes
along with the new proposal in the form of new and
modified answers to frequently asked questions (FAQs),
all of which are available at www.azica.gov.
Many of the revisions give recognition to existing paid-time-off (PTO) policies, which are defined as
“equivalent paid time off.” PTO is “equivalent” if the
paid-leave policy makes available an amount of leave
sufficient to meet the Act’s accrual requirements that
may be used for the same purposes and under the same
conditions as statutory PST. The ICA’s new rule proposal
aims to simplify the recordkeeping and paycheck reporting for employers that already have PTO benefits. If
the existing benefit meets the equivalency test, then time
off taken for either the enumerated statutory purposes
or other purposes can be counted as PST use.
The ICA also gives another option for employers that
don’t want to conform all of their PTO to the exceedingly
employee-friendly provisions of Prop 206. In response to
the question of whether employers can “carve out a specific bank of time that only applies to earned paid sick
time,” the ICA answers on it FAQ page, “Yes. The Fair
Wages and Healthy Families Act does not prohibit tracking earned paid sick time separately from other forms of
leave.”

Friendly to front-loading
Other changes to the rules proposal are related to
carryover, most significantly relieving employers that
give the full statutory amount (40 or 24 hours) at the beginning of the year of any obligation to provide carryover. ICA’s first draft of the rules put a cap of 40 hours on
carryover, meaning the maximum accrued PST any single employee could have at one time would be 80 hours
continued on pg. 6
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WORDS ON WISE MANAGEMENT
More than a hunch: making better hiring decisions
by Tracy Lindow
F&H Solutions Group
Recently, I overheard a conversation between
two department managers in the hallway of a client
organization:
Manager A: “I will not be in our staff meeting
today because I have to interview a candidate
for the vacancy in my department at 9:00 a.m.
If she shows up on time and has no criminal
record, I am going ask HR to process this candidate as a new hire.”

Substance. The style of your interview greatly
affects the information each candidate provides. Interview questions are typically categorized as either
situational or behavioral. Situational interviews are
future-oriented and based on hypothetical scenarios.
Questions often begin with “what if” or “what would
you do if.” While this style allows candidates with little
job experience to answer your questions, you may be
getting what the person thinks is a correct response.

Manager B: “Do you expect this candidate to
be qualified?”

Behavioral interviews are past-oriented, and
questions are based on actual demonstrated behaviors. Questions often begin with the phrase “tell me
about a time when.” This style makes it more difficult
for candidates to “create” a correct response.

Manager A: “I just need a body in that job.
Qualified doesn’t matter today.”

And, you know what they say. The past is the best
predictor of future performance.

Does this scenario
sound familiar to you?
Whenever an unexpected vacancy occurs, the hiring frenzy begins. Managers often feel the pressure to
hire the first “warm body” with the minimal qualifications for the job instead of utilizing a systematic and
thorough approach.

Sample questions. For your next interview, try
to structure your process around questions that are
behavioral in nature and based on the competencies
required for success on the job. Here are some sample
questions for your use:
•

Think about the boss who has given you the most
independence. How did you respond? What problems did you encounter?

The short-term solution may have long-term consequences. The costs of making the wrong hiring decision are simply too high to emphasize speed over
quality! Some of the many risks include: decreased
customer satisfaction, lost sales, lost productivity, increased expenses for recruitment and training related
to inevitable turnover, and decreased morale of existing employees.

•

Describe a decision you made in your last job that
you now regret. How did you correct it? What
would you have done differently?

•

Tell me about the last “misunderstanding” you
had with a coworker and/or your manager. How
did you resolve the situation?

•

Tell me about a time when you missed a deadline on
an assignment. How did you minimize the effect?

How can you improve your process?

•

Describe the characteristics of the most challenging coworker you have ever worked with. How
did you handle this person?

Here are some ways to improve your interviewing process.
Structure. Structure solves a lot of problems. Traditional interviews are typically casual and can be
characterized by a lack of preparation. Interviewers
use open-ended questions, but they focus on subjective “what if” scenarios. A structured process requires
additional preparation on the part of the interviewer,
but the front-end time commitment produces results.
Interview questions are developed based on job analysis and defined key competencies. The same questions are asked of every candidate, which allows responses to be more objectively evaluated.
August 2017

Bottom line
Slow down! Your employees are your most expensive organizational asset and must be thoughtfully recruited to your team. Taking the time
to structure your process and alter the
substance of your questions will pay off.
Tracy Lindow is a management consultant with F&H Solutions Group. She can
be reached at tlindow@f hsolutionsgroup.
com or 901-291-1578. D
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(assuming the employer has 15 or more employees). For
larger employers that front-load the maximum PST an
employee can accrue at the beginning of each year, however, the ICA’s supplemental rule proposal means their
employees never would have more than 40 hours of PST.
This change makes good sense when the maximum PST
any single employee can use in a year is 24 or 40 hours,
no matter how much the employee has in the PST bank.
The supplemental rule proposal specifically allows
an employer that front-loads to make a “reasonable projection” of the amount of PST an employee hired during
the year would be expected to accrue based on the onehour-of-PST-for-every-30-hours-worked formula, and to
front-load that amount for the first partial year of employment. Beware, however, that the rule proposal requires giving additional PST to the employee if there is a
shortfall in the projection based on actual hours worked,
and these shortfall PST hours must be carried over.
There are also some helpful new sections on how to
calculate the “same hourly rate” for purposes of paying
employees who use PST when they aren’t paid a straight
hourly wage. Also added are specific FAQs on how oncall employees can use PST and authorizing withholding perfect attendance bonuses from employees who use
PST, as long as the employees who take other types of
leave are also denied the bonus.

ICA’s got you, babe
The ICA’s doing a creditable job of trying to help Arizona employers adjust to the new requirement of paying
for time spent not working. As it says in the supplemental rule proposal, it seeks to provide “clarification that
reduces uncertainty.” ICA also recognizes, however, that
it may not have the final say. That’s because worker advocates can challenge any rule as being contrary to what
Prop 206 requires, and a judge—perhaps ultimately the
Arizona Supreme Court—will decide whether the ICA
got it right.

That is why the ICA starts many of its answers to
FAQs with this language: “Absent additional statutory
and judicial guidance, the Industrial Commission will
not enforce against an employer.” For now, that assurance is as good as it gets for Arizona employers. Maybe
by next Groundhog Day, there will be some clearer
answers.
Dinita L. James, a partner in the Arizona law firm, Gonzalez Law, LLC, is the editor of Arizona Employment Law
Letter. You can reach her at dinita.james@gnzlaw.com or 480565-6400. D
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With HR’s help, employee
network groups can
improve retention
From the employer’s perspective, employee network
groups can boost engagement and retention—or they can create divisiveness. To ensure the former, employers need to be involved from the start.
By adopting a policy and welcoming network groups,
businesses can encourage members to have positive effects in
the workplace, according to Ray Friedman, a professor of management at Vanderbilt University’s Owen Graduate School
of Management. Friedman offered tips on policies and best
practices during a recent presentation at the 2017 Employers
Counsel Network (ECN) Conference in Nashville, Tennessee. Dinita James, editor of Arizona Employment Law Letter,
is a member of ECN, a network of lawyers from all 50 states,
Washington, D.C., and Canada who write BLR’s state employment law newsletters.

One or many groups?
When adopting a network group policy, employers
often wonder whether to sanction one all-encompassing
“diversity group” or allow workers to create individual
groups based on different identities.
The clear winner, according to Friedman’s research,
is smaller, individual groups. One of the things that determines a group’s success—which he defines as helping employees to feel more comfortable and be more effective at work—is how strongly workers identify with
the group. This applies regardless of whether a group
is based on gender, religion, or ethnicity, for example. If
an individual doesn’t strongly identify with the group’s
identity, neither the employee nor the employer will reap
the potential benefits.

Encouraging membership and leadership
Some employers assume that network groups form
because employees are dissatisfied at work, and they
fear the groups will become confrontational. But that’s
6
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not what Friedman’s research has shown. Membership
is driven by social identity and a desire for career enhancement, he determined. Groups provide mentoring
and help employees feel included. They improve retention, and employees who participate have better “career
optimism.”
But for that to happen, an employer must signal that
it views participation and leadership in network groups
in a positive light. It’s especially important to encourage
management-level employees to join, Friedman said. Reduced turnover is linked to groups that have management in leadership positions. And “career optimism” is
found when employees receive mentoring from group
leaders.
Conversely, when a business reacts negatively to a
network group, ambitious employees don’t join, and the
employer’s assumptions create a self-fulfilling prophecy. “So a bit of this is under your control,” Friedman
said.

Benefits for employers
In addition to improved engagement and reduced
turnover, network groups have other benefits for
employers.
First, they can help a business achieve its affirmative
action or diversity goals. It’s not enough to hire minorities, Friedman said. The key is moving them up in the
organization, and network groups can make that very
simple. They allow workers to make high-level contacts
and help management identify potential candidates.
Network groups also can serve as a mechanism for
management to find out about problems in the workplace. But the company must be ready to respond to any
concerns that members raise. According to Friedman,
“If they’re going to bring up issues, you’d better be able
and willing to address them.”
Employers also may find that employees in network groups end up with new skills that can be applied
at work. Members often develop leadership skills and
learn how to run meetings and give presentations.

Adopting a policy
When adopting a policy on employee network
groups, an employer has several decisions to make,
Friedman said. For example:
•

Will you police the types of groups that form? Will
you allow religious groups?

•

If you do allow religious groups, will you require
that they have a business purpose, such as professional development? Will you require that they refrain from proselytizing? If so, how will you monitor that?
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•

Will you prohibit groups from participating in political, commercial, or religious activities or from
opposing any of the other approved groups? And
again, how will you police that?

•

Will you maintain two separate group categories?
(These could be “recognized organizations” that
support diversity and receive company funding
and “special interest organizations” for social, recreational, religious, or educational issues, which receive no funding.)

And don’t be afraid to ask for more information
when you receive a network group proposal, Friedman
said. For example: Who are they? Why are they forming? What will they do? You may not be able to anticipate every request, but with a solid policy and some
follow-up questions, you should be able to set your network groups up for success. D
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9th Circuit broadly interprets
whistleblower protections
Does an employee become a “whistleblower” merely by
reporting possible securities law violations to his employer, or
does he have to take the concern to the Securities and Exchange
Commission (SEC)? The answer to that question matters—because the antiretaliation provisions of the federal Dodd-Frank
Act (DFA) extend only to employees who have engaged in
whistleblowing as defined in the statute. The U.S. 9th Circuit
Court of Appeals (whose rulings apply to all Arizona employers) recently decided that the DFA protects not only workers
who go to the SEC but also those who register their concerns
internally.

Does complaint count
as whistleblowing?
This case was filed by Paul Somers, who was fired
by Digital Realty Trust, Inc., after making several reports
to senior management about possible securities laws
violations. His employment ended before he went to the
SEC. Somers sued, claiming that he had been the victim
of retaliation prohibited by the DFA.
Digital Realty asked the trial court to dismiss
Somers’ case on the grounds that because he hadn’t
blown his whistle at the SEC, he wasn’t a “whistleblower” as defined by the DFA. The trial court ruled
in Somers’ favor but approved Digital Realty’s request
for an appeal to the 9th Circuit before any trial on the
merits.

Protection applies expansively
The 9th Circuit began with the observation that
the DFA and other recent statutes designed to curb
7
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The antiretaliation provision of the DFA prohibits firing or
taking other adverse actions against a whistleblower because he
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makes disclosures required by or protected under the SarbanesOxley Act. Somers’ airing of his concerns within Digital Realty
didn’t fit neatly within the definition of protected actions. So did
he have a claim for unlawful retaliation?
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securities abuses must be interpreted against the historic backdrop that had led to their passage. Such statutes were intended
to safeguard investors in public companies and restore trust in
financial markets after the collapse of major companies and the
bursting of the subprime mortgage bubble.

A divided 9th Circuit panel concluded that a narrow reading
of the definition would make little practical sense and undercut
the intent of Congress in passing the DFA. Employees are likely
to choose either to raise a concern internally or to report to the
SEC. If they can be fired with impunity by going directly to the
employer, the prohibition on retaliation would be meaningless.
Therefore, the DFA’s protection should be interpreted more liberally and permit a claim like Somers’. The district court’s decision
was affirmed. Somers v. Digital Realty Trust Inc., Case No. 15-17352
(9th Cir., March 8, 2017).

Don’t count on technical defense
The employer in this case had a seemingly valid defense
based on a literal reading of the DFA. But as the court’s decision
illustrates, such a reading may defeat the purpose. If you have an
employee who is complaining about illegality within your organization, think long and hard about disciplining or discharging
her for that reason. Even if the employee has no statutory protection against retaliation, there are various common-law theories
on which she might file an action.
So never count on a narrow or technical defense that may, as
in this case, be rejected by the court. Instead, be sure that there
are solid, nonretaliatory reasons that justify any adverse action
before you take the next step. D
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