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Alaska employers are often concerned 
about the broad reach of the implied cov-
enant of good faith and fair dealing and 
how the concept applies to employee termi-
nations. A recent decision from the Alaska 
Supreme Court clarifies that firing or disci-
plining an employee because of personality 
conflicts with coworkers or supervisors does 
not breach the covenant.

Facts
Charley McAnally was a police cap

tain for the city of Houston, Alaska. In 
2011, he served as head of the Houston 
Police Department because of the chief’s 
absence. McAnally allegedly told the 
new mayor that the city treasurer and 
personnel officer were manipulating 
budget numbers. He claimed the mayor 
told the treasurer about the investigation 
to hinder prosecution. McAnally pro
ceeded with the investigation and even 
contacted the FBI about the allegations.

Around the same time, three mem
bers of the Houston Fire Department 
accused McAnally of challenging a pri
vate citizen to a fight. The local news
paper interviewed McAnally about the 
incident, which led the mayor to repri
mand him for violating the city’s policy 
against speaking to the press.

A short time later, the mayor wrote 
McAnally up for submitting a sched
ule two days late. Shortly after that, the 

mayor gave him a negative performance 
review. The city council refused to ac
cept the performance review and asked 
the deputy mayor to redo it. While the 
new review was being prepared, Mc
Anally arrested the deputy mayor 
based on a citizen’s complaint. The city 
council voted to terminate McAnally’s 
employment. Two weeks later, the city 
abolished the entire police department 
because of budget constraints.

McAnally sued the city, the mayor, 
the deputy mayor, and the personnel 
officer, alleging a violation of his due
process rights, a breach of the covenant 
of good faith and fair dealing, and re
taliatory discharge. The trial court dis
missed the dueprocess claim, leaving 
only two claims for trial. A jury then 
ruled unanimously in favor of the de
fendants. The trial judge ordered Mc
Anally to pay the defendants $106,803 in 
attorneys’ fees. McAnally appealed.

Supreme court’s decision
McAnally objected to a jury instruc

tion that stated:
An employer may transfer, de
mote, or terminate an employee 
because of a personality con
flict with another employee or 
supervisor. Transferring, de
moting, or terminating an em
ployee because of such conflict 
does not violate the covenant of 
good faith and fair dealing.
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The supreme court ruled that the jury instruction was cor
rect. Essentially, the court explained that an employer’s desire to 
avoid conflict among employees is a legitimate reason to disci
pline or terminate an atwill employee.

Court affirms attorneys’ fee award 
The trial court’s large attorneys’ fee award was based on the 

fact that the city and the individual defendants offered to settle 
the case early in the litigation process for $5,000. McAnally re
jected the offer, proceeded to trial, and lost. Under Alaska law, a 
party to a lawsuit can make an “offer of judgment,” which ends 
the case if accepted. But if the plaintiff rejects the offer and ulti
mately recovers less than the amount that was offered (which 
happened in this case), he can be required to pay the attorneys’ 
fees and court costs incurred by the other side after the offer was 
made. The rule is designed to provide an incentive to settle cases.

McAnally argued that $5,000 was not a goodfaith offer be
cause the amount was so low, but the supreme court disagreed. 
The court explained that the offer was made in good faith be
cause shortly after McAnally lost his job, the city shut down the 
entire police department. Thus, he would have lost his job in 
the shutdown, even if he had not been fired a few weeks ear
lier. That made his claim for lost wages quite low. McAnally v. 
Thompson, Alaska Supreme Court, No. 15906, June 23, 2017.

Bottom line
This case is good news for Alaska employers on two fronts. 

First, it shows that employers can discipline and even discharge 
employees who simply can’t get along with coworkers or su
pervisors. Second, it shows that an early offer of judgment may 
shift some costs and attorneys’ fees to a plaintiff who refuses to 
accept a reasonable settlement offer.

The author can be reached at tdaniel@perkinscoie.com. D
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Trump’s parental leave plan likely 
will leave employers footing bill

President Donald Trump’s latest budget proposal calls for six weeks’ 
paid leave for new parents. And while the employee wage replacement 
that comes with the leave would be paid out by states, experts say states 
will have to draw at least some of the funding from businesses.

The program likely would lead to a significant tax on employers in 
the form of increased unemployment insurance (UI) taxes, according to 
Lisa Horn, director of congressional affairs for the Society for Human 
Resource Management (SHRM).

Who gets leave?
An earlier Trump paid parental leave proposal made dur

ing his campaign appeared to exclude fathers, adoptive parents, 
and samesex partners. The new proposal contains few details 
about eligibility, but it does say the leave would be available to 
new mothers and fathers, including adoptive parents. It goes 
on, however, to say that it would ensure “all families” can afford 

DOL establishes HIRE Vets Medallion Pro-
gram. The U.S. Department of Labor (DOL) an-
nounced in May the HIRE Vets Medallion Program 
to recognize employers that recruit, retain, and 
employ veterans and offer charitable services in 
support of the veteran community. The DOL is es-
tablishing the program under the Honoring Invest-
ments in Recruiting and Employing American Mili-
tary Veterans Act (HIRE Vets Act), which President 
Donald Trump signed into law on May 5. Criteria 
for the awards include the percentage of employ-
ees who are veterans, the percentage of veteran 
employees who are retained, the establishment of 
veterans’ assistance and training programs, the em-
ployment of dedicated HR professionals for veter-
ans, and income and tuition support for veterans.

Miscimarra takes helm of NLRB. President 
Trump has designated Philip A. Miscimarra chair 
of the National Labor Relations Board (NLRB). Mis-
cimarra, a Republican, follows Democrat Mark G. 
Pearce in the chair role. Miscimarra went on the 
Board on August 7, 2013. Other current Board 
members are Pearce, whose term expires on Au-
gust 27, 2018, and Lauren McFerran, a Democrat 
whose term expires on December 16, 2019. Two 
NLRB seats are vacant. Miscimarra’s term expires 
December 16, 2017.

EEOC releases latest equal employment law 
digest. The latest Digest of Equal Employment Op-
portunity Law, a quarterly publication prepared by 
the Equal Employment Opportunity Commission’s 
(EEOC) Office of Federal Operations, is available 
at www.eeoc.gov/federal/digest/vol_2_fy17.cfm. In 
addition to recent EEOC decisions and federal court 
cases of interest, the latest edition features a special 
article titled “Age Discrimination: An Overview of 
the Law and Recent Commission Decisions.” The 
article discusses the analysis of age discrimination 
claims and recent case law, including U.S. Supreme 
Court and EEOC decisions. Among the points in 
the article is a statement that the Age Discrimina-
tion in Employment Act (ADEA) protects individu-
als at least 40 years old and “forbids discrimination 
with regard to any aspect of employment.”

Agency focusing on dangers of miners work-
ing alone. The DOL’s Mine Safety and Health Ad-
ministration (MSHA) has launched an initiative to 
focus on the hazards miners may encounter when 
they work in areas away from others. The initiative 
is in response to the agency’s announcement that 
in the first three months of 2017, five miners died 
in accidents that occurred when they were work-
ing alone on mine property. The initiative calls on 
MSHA inspectors and training specialists to engage 
miners and mine operators about the importance 
of accounting for all workers at all times. D

AGENCY ACTION



Alaska Employment Law Letter

July 2017 3

to take time to recover from childbirth and bond with 
a new child without worrying about paying their bills.

The proposal doesn’t set out any other eligibility re
quirements, such as job tenure (like the Family and Medi
cal Leave Act (FMLA) does), fulltime employment status, 
or an income ceiling. It also doesn’t say whether the law 
would include job protection for employees who seek pa
rental leave or whether states would have to provide at 
least a certain percentage of income replacement. Those 
details may be left to Congress (because this plan would 
require new federal legislation) or individual states.

Several states already have programs with some 
similar features, but they were created through exist
ing temporary disability insurance programs and were 
funded by employee payroll taxes. The programs gener
ally offer between 55 percent and 66 percent of an em
ployee’s pay, subject to a cap.

And who pays?
According to Trump’s proposal, the program would 

use the UI system as a base, and expenses would be off
set by reforms to that system. Those changes include 
reducing improper payments, helping unemployed 
workers find jobs more quickly, and—most notably—
encouraging states “to maintain reserves in their Unem
ployment Trust Fund accounts.”

The problem with that third item is that according 
to the U.S. Department of Labor (DOL), many states de
pleted those trust funds during the recession. By the be
ginning of 2017, only 21 states had reached the “minimal 
level of adequate solvency,” according to the DOL’s State 
Unemployment Insurance Trust Fund Solvency Report 2017.

To resolve that issue, the administration would re
quire states to increase their UI payroll taxes, according 
to the Committee for a Responsible Federal Budget. And 
in most states, those taxes are paid solely by employers.

Horn agreed with that assessment. “You can easily 
get to a scenario where this is going to lead to a signifi
cant tax increase on employers.”

There are also concerns with intertwining parental 
leave and UI. “This is a serious departure from the origi
nal intent of and purpose of the UI system,” whose pur
pose is to provide wage replacement to involuntarily un
employed workers, Horn said. Claimants must be able, 
available, and willing to work; with someone taking pa
rental leave, that’s not necessarily the case. Adding leave 
takers to the claimant pool jeopardizes benefits for the 
unemployed, she said.

Reactions
Trump’s plan has received little praise from either 

side of the aisle. Democrats in Congress say it doesn’t 
go far enough. Republican lawmakers say that while 
providing assistance to working parents is a “worthy 

endeavor,” they’re concerned with the costs and about 
adding more federal mandates for employers.

The National Partnership for Women & Families, 
responding to the proposal, voiced support for the Fam
ily and Medical Insurance Leave Act instead. That bill 
that would provide 12 weeks’ paid leave for a variety 
of reasons. Wages would be replaced at 66 percent and 
would be funded through both employee and employer 
contributions.

And SHRM has its own proposal: a federal law that 
would allow employers to opt into a nationwide leave 
program and in turn receive permission to opt out of 
state and local requirements. If employers choose to opt 
into the federal program, SHRM says they would no 
longer be subject to state and local leave laws and could 
be exempt from emerging legislative initiatives like pre
dictable scheduling. D
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With HR’s help,  
employee network groups 
can improve retention

From the employer’s perspective, employee network 
groups can boost engagement and retention—or they can cre-
ate divisiveness. To ensure the former, employers need to be 
involved from the start.

By adopting a policy and welcoming network groups, 
businesses can encourage members to have positive effects in 
the workplace, according to Ray Friedman, a professor of man-
agement at Vanderbilt University’s Owen Graduate School 
of Management. Friedman offered tips on policies and best 
practices during a recent presentation at the 2017 Employers 
Counsel Network (ECN) Conference in Nashville, Tennessee. 
Thomas Daniel and Danielle Ryman, editors of Alaska Em-
ployment Law Letter, are members of ECN, a network of law-
yers from all 50 states, Washington, D.C., and Canada who 
write BLR’s state employment law newsletters.
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One or many groups?
When adopting a network group policy, employers often 

wonder whether to sanction one allencompassing “diversity 
group” or allow workers to create individual groups based on 
different identities.

The clear winner, according to Friedman’s research, is 
smaller, individual groups. One of the things that determines 
a group’s success—which he defines as helping employees to 
feel more comfortable and be more effective at work—is how 
strongly workers identify with the group. This applies regard
less of whether a group is based on gender, religion, or ethnic
ity, for example. If an individual doesn’t strongly identify with 
the group’s identity, neither the employee nor the employer will 
reap the potential benefits.

Encouraging membership and leadership
Some employers assume that network groups form because 

employees are dissatisfied at work, and they fear the groups 
will become confrontational. But that’s not what Friedman’s 
research has shown. Membership is driven by social identity 
and a desire for career enhancement, he determined. Groups 
provide mentoring and help employees feel included. They im
prove retention, and employees who participate have better “ca
reer optimism.”

But for that to happen, an employer must signal that it views 
participation and leadership in network groups in a positive 
light. It’s especially important to encourage managementlevel 
employees to join, Friedman said. Reduced turnover is linked 
to groups that have management in leadership positions. And 
“career optimism” is found when employees receive mentoring 
from group leaders.

Conversely, when a business reacts negatively to a network 
group, ambitious employees don’t join, and the employer’s as
sumptions create a selffulfilling prophecy. “So a bit of this is 
under your control,” Friedman said.

Benefits for employers
In addition to improved engagement and reduced turnover, 

network groups have other benefits for employers.

First, they can help a business achieve its affirmative action 
or diversity goals. It’s not enough to hire minorities, Friedman 
said. The key is moving them up in the organization, and net
work groups can make that very simple. They allow workers to 
make highlevel contacts and help management identify poten
tial candidates.

Network groups also can serve as a mechanism for man
agement to find out about problems in the workplace. But the 
company must be ready to respond to any concerns that mem
bers raise. According to Friedman, “If they’re going to bring up 
issues, you’d better be able and willing to address them.”

Employers also may find that employees in network groups 
end up with new skills that can be applied at work. Members 

Fudged time recording blamed for burnout. 
Many employees underreport the hours they work, 
a problem that many employers are unaware of and 
that is to blame for employee burnout, according 
to a study from Kimble Applications, a provider 
of professional services automation. In cases in 
which employees are working more than 40 hours 
a week, management is aware only about half the 
time, according to the “Billing and Burnout Re-
port.” Whether employees are told to underbill or 
are afraid of the consequences of working beyond 
their normal scope, the tactic leads to inaccurate 
projections for future projects. The study found that 
19% of professionals think their management team 
lowballs the hours a new project will take to win a 
new client or project.

Study predicts automation will leave retail 
workers “stranded.” A new analysis from invest-
ment adviser Cornerstone Capital Group finds that 
as many as 7.5 million retail jobs likely will be au-
tomated out of existence in the coming years, leav-
ing a large portion of the retail workforce at risk of 
becoming “stranded workers.” Retail cashiers are at 
highest risk for automation, and women hold 73% 
of those positions, according to the company. Some 
16 million Americans are employed in retail, which 
represents 10% of the nation’s working population 
and generates 6% of U.S. gross domestic product.

Glassdoor identifies most popular jobs for 
college grads. Jobs website Glassdoor has analyzed 
thousands of résumés to identify the most common 
jobs college students hold after graduating as well 
as which majors are most associated with them. 
Among the 20 most common jobs identified are 
sales associate (top majors: business, English, and 
political science), research assistant (top majors: 
electrical engineering, computer science and en-
gineering, and mechanical engineering), teaching 
assistant (top majors: computer science and engi-
neering, electrical engineering, and mechanical en-
gineering), intern (top majors: psychology, finance, 
and economics), and administrative assistant (top 
majors: business, psychology, communications).

Survey finds small businesses the happiest 
places to work. A report from insurer Aflac finds 
that 84% of small-business employees are happy in 
their current job and that 48% agree that most, or 
all, of their happiness in their current job is actu-
ally because they work for a small business. The 
study says the perks many large companies offer 
are enticing, but working for a small business offers 
its own advantages that are often more important 
for career development. Factors such as seeing the 
fruits of their labor, feeling that their input matters, 
and being rewarded were all cited by respondents 
as the best parts of working for a small business. D
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often develop leadership skills and learn how to run 
meetings and give presentations.

Adopting a policy
When adopting a policy on employee network 

groups, an employer has several decisions to make, 
Friedman said. For example:

• Will you police the types of groups that form? Will 
you allow religious groups?

• If you do allow religious groups, will you require 
that they have a business purpose, such as profes
sional development? Will you require that they re
frain from proselytizing? If so, how will you moni
tor that?

• Will you prohibit groups from participating in po
litical, commercial, or religious activities or from 
opposing any of the other approved groups? And 
again, how will you police that?

• Will you maintain two separate group categories? 
(These could be “recognized organizations” that 
support diversity and receive company funding 
and “special interest organizations” for social, rec
reational, religious, or educational issues, which re
ceive no funding.)

And don’t be afraid to ask for more information 
when you receive a network group proposal, Friedman 
said. For example: Who are they? Why are they form
ing? What will they do? You may not be able to antici
pate every request, but with a solid policy and some 
followup questions, you should be able to set your net
work groups up for success. D
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9th Circuit nixes claims 
of airline workers who 
took early out

Unions owe all their members a duty to represent their in-
terests fairly. But the fact that all members don’t share equally 
in benefits distributed by a union doesn’t necessarily mean that 
the union has acted unfairly. That’s the conclusion the U.S. 9th 
Circuit Court of Appeals (whose rulings apply to all Alaska 
employers) reached in a recent decision.

Only active union members 
got share of funds

After its 2011 bankruptcy, American Airlines looked 
to reduce costs by renegotiating its labor agreements. 
Mechanics, fleet service workers, and others were rep
resented by the Transport Workers Union of America 
(TWU). The TWU eventually agreed to reduced pension 
and medical benefits and other concessions in exchange 

for a 3.1% stake in the equity that would eventually be 
distributed to unsecured creditors as part of the bank
ruptcy. In addition, TWU members received increased 
base pay and an enhanced 401(k) program.

American told the TWU that it would ask its other 
unions for similar concessions to further reduce labor 
costs. If those efforts failed, American would increase 
the TWU’s share of creditors’ equity to even out the bur
den. Eventually, the TWU received an additional 1.7%, 
giving it a total interest in equity of 4.8%.

The TWU also negotiated an early separation option 
for its members as a further step to avoid layoffs. The 
earlyout benefit was based in part on seniority and en
titled members to a lumpsum payment ranging from 
$5,000 to $22,500, in addition to regular severance ben
efits. Members had to decide in the fall of 2012 whether 
to take the option or to continue working under the new 
agreements.

In 2013, American agreed to merge with US Airways 
Group, Inc. At that point, it was possible to put a value 
on the undistributed equity, and the TWU circulated to 
members a plan for its distribution. Only a small portion 
was to be shared with those who had taken the early
out option, with the bulk reserved for members who re
mained actively employed in 2013. Eventually, the plan 
was approved, and distributions to members began in 
December 2013.

Two different individuals who had participated in 
the earlyout program each filed class action lawsuits. 
The two cases were consolidated in federal court in Cali
fornia, where the trial judge dismissed their claims. The 
claimants appealed.

Early-out participants 
fail to make a case

According to the claimants, the TWU had violated 
its duty to fairly represent them when it excluded them 
from a full share of the equity distribution because 
they elected to take the earlyout benefit and leave 
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employment before 2013. They said that the TWU’s dis
tribution plan was arbitrary and discriminatory and 
made in bad faith.

The 9th Circuit agreed with the claimants that the 
TWU had an obligation under the Railway Labor Act 
(similar to that of unions subject to the National Labor 
Relations Act, or NLRA) to serve the interests of all 
members without hostility or discrimination and in 

good faith. But had 
the TWU breached 
that obligation?

Although the 
claimants asserted 
that the TWU had 
acted irrationally, the 
court observed that 

the union’s duty requires only an exercise of judgment. 
In deciding how to distribute the equity, the TWU had 
formulated a plan and sought input from committees, 
experts, and rankandfile members. All of that input 
was considered carefully. The decision, concluded the 
court, was not arbitrary.

Next, the court looked at the claim that the TWU 
had discriminated against the earlyout participants be
cause they no longer had any political power within the 
union. Essentially, the claimants argued that the TWU 
was focused on pleasing only the members who could 
vote in future union representation elections. On this 
point, too, the court rejected the claimants’ positions. 
The TWU distribution plan gave shares to others who 
were no longer in the workforce (because of, for exam
ple, death or disability), undermining any suggestion of 
a political motive.

Finally, on the issue of bad faith, the claimants con
tended that the TWU intentionally delayed sending out 
the distribution plan until after the earlyout deadline—
thus favoring the interests of active members. This, the 
claimants said, denied them the right to make their 
earlyout decision based on full information. Again the 
court disagreed. There was no evidence that the TWU 

had acted deceitfully or dishonestly. Indeed, it appeared 
that in the fall of 2012, the TWU told members that it did 
not yet know the value of the equity and that distribu
tion might be limited to active members.

Under the circumstances, the 9th Circuit affirmed the 
dismissal of the cases. Demetris v. Transport Workers Union 
of America, AFL-CIO, Case No. 1515229 (May 22, 2017).

Fair representation doesn’t 
always mean equal benefits

As this case illustrates, a union’s duty to fairly rep
resent its members doesn’t mean that all members will 
receive absolutely equal benefits. Rather, the union’s ob
ligation is only to make its decisions judiciously and in 
good faith—even if some members may object. D
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9th Circuit rescues 
popular garbage man’s 
claims from the trash

When a waste company fired a long-serving and well-
liked garbage truck driver, the community rallied to his sup-
port. The employer agreed to bring him back to work, but it 
then fired him again when he didn’t provide a work authoriza-
tion document within three days of rehire. A panel of the 9th 
Circuit recently found the employer’s claimed reason for the 
discharge not to be legitimate and allowed the driver to proceed 
with claims of age discrimination and retaliation.

Worker fired after failing to 
show documentation

Homeowners in Manhattan Beach, California, loved 
Gilberto Santillan. He provided exemplary service in 
picking up their garbage for more than 30 years. In fact, 
his employer—USA Waste of California, Inc.—cited 
vocal community appreciation for Santillan when it 
sought a contract renewal with the city in 2011. Yet in 
December 2011, USA Waste fired Santillan, who was 53 
years old at the time. The reason given was that Santillan 
had been involved in four accidents during a 12month 
period, which Santillan denied.

A public outcry ensued. Homeowners wanted to 
keep their longtime garbage man. One said that Santil
lan “positively impacted every family on [the] street.” 
Another introduced her sons to him because he “works 
hard, and has a beautiful spirit and attitude. . . . In terms 
of class and integrity and a radiant personality there is 
no one in the world who can hold a candle to Gilberto.” 
One neighborhood child dressed up as Santillan—his 
“hero”—for Halloween. And, by the way, the homeown
ers didn’t like the service they received from Santillan’s 
replacement.

There was no 
evidence that the 
TWU had acted 
deceitfully or 
dishonestly.
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Santillan filed a grievance protesting his discharge. With 
the assistance of a lawyer, he reached a settlement and “last 
chance agreement” to return to work at USA Waste. Under 
the agreement, his return was conditioned on his passing the 
California Department of Transportation drug test and physical 
exam, a criminal background check, and “EVerify.” After San
tillan passed the physical exam, drug test, and criminal back
ground check, he was scheduled to come back to work in July 
2012—subject to completion of an I9 form and documentation 
of his eligibility to work in the United States.

Santillan reported to work with driver’s license and Social 
Security card in hand. But USA Waste said that he also needed 
documentation of his work authorization number and its expi
ration date. Santillan brought in a letter showing an identifica
tion number, but the company said it had to have the expiration 
date to complete the EVerify process. When he didn’t come up 
with further documentation, USA Waste fired him again.

This time, Santillan sued. He claimed age discrimination 
and retaliation for having retained a lawyer to assist him in 
the grievance process—both grounds in violation of California 
public policy. The trial court gave short shrift to the claims, dis
missing Santillan’s case without a trial. Santillan appealed.

That’s not a good enough reason for firing
The 9th Circuit first described the framework for present

ing an age discrimination claim. Santillan had to show that 
he was over 40, was performing competently, and suffered an 
adverse employment action (e.g., being fired) plus some other 
circumstance suggesting a discriminatory reason. Once he sup
plied that evidence, USA Waste would be required to identify 
its legitimate reason for its action. Then Santillan would have an 
opportunity to attempt to undercut the proffered reason. The 
amount of evidence needed for a claimant to go forward is, ac
cording to the court, “very little.”

On review, the 9th Circuit said the trial court had incorrectly 
ignored Santillan’s evidence that he had been one of five “older, 
Spanishspeaking employees” who were fired or suspended 
after USA Waste brought in a new supervisor in 2009. (Although 
he couldn’t recall the names of the others, the company identi
fied two of them.) In addition, even though Santillan’s replace
ment was over age 40 and had 11 years of experience, he was 
nonetheless some 13 years younger and far less experienced 
than Santillan. Unlike the trial court, the 9th Circuit concluded 
that was enough evidence of discriminatory motive to require 
USA Waste to put forward its explanation for the firing.

USA Waste’s only explanation for firing Santillan was that 
under the grievance settlement and last chance agreement, he 
was required to provide proof of his legal right to work in the 
United States within three days of hire. His failure to do so was 
the reason for his dismissal. The company claimed this was a 
requirement of the Immigration Control and Reform Act of 1986 
(IRCA). But hanging its hat on that defense proved to be the 
company’s downfall.

First, the 9th Circuit pointed out that the IRCA has an ex
ception to documentation requirements for a worker whose 

UNION ACTIVITY

UAW celebrates NLRB decision on Boston 
College. The United Auto Workers (UAW) union is 
hailing a May decision by the National Labor Rela-
tions Board (NLRB) that cleared the way for a union 
election for Boston College graduate students who 
work for the university as graduate assistants, re-
search assistants, teaching fellows, and teaching as-
sistants. The Boston College Graduate Employees 
Union—United Auto Workers filed a petition for a 
union election with the NLRB on March 3 after a 
two-year organizing campaign. A UAW statement 
said the Board rejected the university’s arguments 
that its employees were exempt from the National 
Labor Relations Act (NLRA) because of the col-
lege’s religious mission and recognized the similar-
ity between the work of Boston College graduate 
employees and those at other private universities 
such as Columbia University, whose case restored 
rights for graduate employees to unionize in 2016.

Unions take aim at Trump budget. Union 
leaders are speaking out against the Trump admin-
istration’s proposed federal budget for the 2018 fis-
cal year. AFL-CIO President Richard Trumka called 
the proposal “the most significant betrayal yet of 
the working people [President Donald Trump] 
claims to support.” Mary Kay Henry, international 
president of the Service Employees International 
Union (SEIU), said the proposal would set working 
families back to pay for tax cuts for the rich and for 
corporations. Chris Shelton, president of the Com-
munications Workers of America (CWA), called the 
proposal a “slap in the face” to the people who 
voted for President Trump based on his campaign 
promises. Lee Saunders, president of the American 
Federation of State, County and Municipal Employ-
ees (AFSCME), said the budget proposal hurts chil-
dren and the elderly to provide “massive tax breaks 
to corporations and the wealthy.”

Union leader calls for care in NAFTA renego-
tiation. Richard Trumka, president of the AFL-CIO, 
is decrying what he called mixed signals from Presi-
dent Trump’s plan to renegotiate the North Ameri-
can Free Trade Agreement (NAFTA). Trumka said 
the plan “offers potential for progress, but a good 
outcome is far from guaranteed.” He also said even 
though Trump has called NAFTA the worst trade 
deal in history, his administration has given con-
flicting signals, raising the prospect that some of 
NAFTA’s most problematic elements could remain 
intact. “Working people have set a high standard 
for the deep reforms we are seeking in new trade 
deals and policies: We must elevate and effectively 
enforce workers’ rights and environmental stan-
dards, eliminate excessive corporate privileges, pri-
oritize good jobs and safeguard democracy. This is 
the standard we will use to judge any renegotia-
tion,” Trumka said. D



ALASKA EMPLOYMENT LAW LETTER (ISSN 1085-
9144) is published monthly for $447 per year by 
BLR®—Business & Legal Resources, 100 Winners 
Circle, Suite 300, P.O. Box 5094, Brentwood, TN 
37024-5094. Copyright 2017 BLR®. Photocopying 
or reproducing in any form in whole or in part is 
a violation of federal copyright law and is strictly 
prohibited without the publisher’s consent.

Editorial inquiries should be directed to Thomas 
M. Daniel at Perkins Coie LLP, 1029 West Third 
Avenue, Suite 300, Anchorage, AK 99501, 907-
279-8561.

ALASKA EMPLOYMENT LAW LETTER is not 
intended to be and should not be used as a 
substitute for specific legal advice since legal 
opinions may only be given in response to inquiries 
regarding specific factual situations. If legal advice 
is required, the service of counsel should be sought.

For questions concerning your sub scription or 
Corporate Multi-User Accounts, con tact your 
customer service re presentative at 800-274-6774 
or custserv@blr.com.

employment is continuing following reinstatement from a 
wrongful termination through a settlement agreement. The Act 
also provides an exemption for employees hired before 1986, as 
Santillan had been. Thus, contrary to the claims of USA Waste, 
the IRCA didn’t mandate that Santillan provide proof of his em
ployment eligibility.

The court also noted that the IRCA forbids employers from 
requiring more documentation of eligibility than the statute pre
scribes, as USA Waste appeared to do. The court concluded that 
“an employer’s incorrect view of the law is not a legitimate reason 
for firing an employee.” To allow otherwise would be a violation 
of California’s public policy.

The 9th Circuit applied the same reasoning to Santillan’s re
taliation claim. It disagreed with the trial court’s conclusion that 
Santillan’s retention of an attorney to help negotiate his reinstate
ment was not protected by public policy. Santillan was exercising 
his legal right, and the mere closeness in time between retention 
of the attorney and his firing was enough to raise a question of 
improper retaliation. Then it was again up to USA Waste to pro
vide its nonretaliatory reason. As with the age discrimination 
claim, the court found that the company’s reason—Santillan’s 
failure to provide documentation of employment eligibility—
wasn’t legitimate.

The court sent the case back to the trial court for further pro
ceedings, inviting the trial court via a footnote to decide whether 
the case should be decided in Santillan’s favor without a trial. 
Santillan v. USA Waste of California, Inc., Case No. 1555238 (9th 
Cir., Apr. 7, 2017).

Lesson: Know the ins and outs 
of IRCA requirements

This case makes a statement about the rights to be accorded 
to a longtime worker who may or may not have documents for 
lawful workforce participation in the United States. In this situ
ation, there was compelling evidence of the worker’s valuable 
contributions and broad community support for his continued 
employment. Whether he will be successful in proving discrimi
nation and retaliation in the trial court is yet to be seen. The deci
sion reminds us, however, of the importance of fully understand
ing the details of the IRCA and not requiring anything more of 
workers than the statute indicates. And if a worker has public 
opinion on his side, that’s another reason to be sure you are mak
ing the right decision. D
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