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In 2011, Governor Scott Walker signed 
into law 2011 Wisconsin Act 16, which pro-
hibits Wisconsin municipalities from enact-
ing local sick leave ordinances. The rationale 
behind the law is that allowing a patchwork 
of overlapping and inconsistent laws would 
create undue burdens on employers in the 
state. Unfortunately, Wisconsin’s neigh-
bors—Minnesota and Illinois—have not 
enacted similar bans on local sick leave or-
dinances. As a result, Wisconsin businesses 
that send employees to work in Minnesota 
or Illinois face the precise type of administra-
tive nightmare that Act 16 sought to avoid. 
This article attempts to make some sense of 
the patchwork of local ordinances Wisconsin 
employers may find themselves subject to in 
neighboring states.

State laws
Both Minnesota and Illinois have 

enacted paid sick leave laws. Neither 
law requires employers to provide sick 
leave or alter existing policies that pro-
vide sick leave. However, both statutes 
expand how such leave can be used. In 
other words, employers are not required 
to provide paid sick leave, but if they 
do, employees must be allowed to use 
leave for the purposes specified in the 
statutes.

For example, Illinois’s Employee 
Sick Leave Act provides that employees 
may use personal sick leave benefits for 

their own medical condition or to care 
for family members with a medical con-
dition. The statute, however, allows em-
ployers to limit the amount of time used 
to care for family members to half an 
employee’s paid sick leave. Minnesota’s 
statute goes further. It requires employ-
ers that offer paid sick leave to allow 
employees to use leave for their own 
medical condition, to care for sick family 
members, and for “safety leave”—that 
is, leave to receive assistance for domes-
tic violence, sexual assault, or stalking. 

Both statutes contain antiretaliation 
provisions. Minnesota’s law allows em-
ployees to recover actual damages, costs 
and disbursements, reasonable attor-
neys’ fees, and injunctive or other equi-
table relief for violations.

Local ordinances
The state laws discussed above are 

rather benign, but several municipalities 
in Illinois and Minnesota have adopted 
onerous paid sick leave ordinances that 
require employers to provide certain 
amounts of leave based on the number 
of hours employees work in a given ju-
risdiction, where work is performed, 
and the duration of employment. The 
most notable ordinances were recently 
enacted in Chicago and Cook County, 
Illinois, and Saint Paul and Minne-
apolis, Minnesota. The ordinances are 
cumbersome, and they all have lengthy 
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implementing rules. They have specific rules governing eligibil-
ity, accrual, carryover, and use of sick leave. 

A comprehensive analysis of the ordinances is not possible 
in this article. Instead, this article summarizes the main provi-
sions of each ordinance. The ordinances have broad definitions 
of “sick leave” that include caring for family members as well 
as taking time off for domestic violence or sexual assault. They 
also contain strong antiretaliation provisions and subject em-
ployers to administrative enforcement actions and civil reme-
dies, including attorneys’ fees.

Cook County
Cook County’s sick leave ordinance applies to any employer 

with a place of business in the county that gainfully employs at 
least one covered employee. Implementing rules define “place 
of business” to mean “any fixed location where the business of 
the employer is transacted.” An employee must work two hours 
in the county to be covered. Time spent on uncompensated 
travel or “passing through” is excluded. 

Employers must provide covered employees who work at 
least 80 hours in a 120-day period with one hour of accrued, 
earned sick leave for every 40 hours worked in the county. The 
80-hour requirement may be satisfied by work performed any-
where, but only work performed within Cook County counts to-
ward the accrual of earned sick time. Once accrued, sick leave 
may be taken at any time, regardless of where an employee is 
working.

Sick leave must be made available for use no later than 180 
days after employment begins. Employers cannot require an em-
ployee to find a replacement as a condition of taking sick leave. 

Sick leave must be accrued in hourly increments—frac-
tional accrual rates are not allowed. At the end of any given 12-
month period, employees must be allowed to carry over half of 
their unused accrued sick leave (up to 20 hours) to the following 
12-month period. Sick leave is capped at 40 hours per 12-month 
period unless the employer allows more leave to be taken. The 
12-month period begins on the date an employee begins to 

EEOC marks 50th anniversary of ADEA with 
discussion on discrimination. Experts invited to a 
June meeting of the Equal Employment Opportu-
nity Commission (EEOC) told of the continuing ef-
fects of age discrimination 50 years after passage of 
the Age Discrimination in Employment Act (ADEA). 
A 2017 AARP survey reports that nearly two-thirds 
of workers age 55 to 64 report their age as a bar-
rier to getting a job. Also, a 2015 survey using ré-
sumés for workers at various ages found significant 
discrimination in hiring for female applicants and 
the oldest applicants, according to Patrick Button, 
an assistant professor of economics at Tulane Uni-
versity and a researcher with the National Bureau 
of Economic Research Disability Research Center. 
Laurie McCann, a senior attorney for AARP Foun-
dation Litigation, called on the EEOC to strengthen 
ADEA protections and enforcement. John Chal-
lenger of the outplacement and career transition 
firm Challenger, Gray & Christmas said that older 
workers, particularly skilled workers, are being 
channeled out of the workforce, damaging the 
country’s economic health. If more older work-
ers stayed in the workforce, it would significantly 
reduce the skilled worker shortage in the United 
States, he said.

Obama-era guidance on joint employment, 
independent contractors withdrawn. On June 7, 
Secretary of Labor Alexander Acosta announced 
that the U.S. Department of Labor’s (DOL) 2015 
and 2016 informal guidance on joint employment 
and independent contractors has been withdrawn. 
The two guidance letters from the Obama admin-
istration—FLSA 2015-1 (dealing with independent 
contractors) and FLSA 2016-1 (dealing with joint 
employment)—narrowed the definition of indepen-
dent contractor and made more employers subject 
to joint-employer status. Acosta’s announcement 
said the DOL will continue to enforce both the Fair 
Labor Standards Act (FLSA) and the Migrant and 
Seasonal Agricultural Worker Protection Act even 
though the guidance letters have been withdrawn.

Executive Order expands apprenticeships, vo-
cational training. Secretary Acosta in June hailed 
President Donald Trump’s Executive Order to ex-
pand apprenticeships and vocational training. The 
order calls on the secretary of labor, in consultation 
with the secretaries of education and commerce, to 
propose regulations that promote the development 
of apprenticeship programs by industry and trade 
groups, nonprofit organizations, unions, and joint 
labor-management organizations. It also directs the 
DOL and the Commerce Department to promote 
apprenticeships to business leaders in critical in-
dustry sectors, including manufacturing, infrastruc-
ture, cybersecurity, and health care. D
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accrue sick leave. An additional 40 hours of carryover 
leave is required if the employer is subject to the Family 
and Medical Leave Act (FMLA). As an alternative to the 
above accrual method, employers may provide the full 
allotment of required sick leave up front at the begin-
ning of each year and satisfy the required minimums 
through other paid time off (PTO) policies if they other-
wise comply with the ordinance.

Under the ordinance, a notice of employee rights 
must be posted at all worksites in Cook County. Addi-
tionally, employees must be provided written notice of 
their rights under the ordinance when they are hired. 
Note that the ordinance does not apply to employees 
who work in the city of Chicago or any other municipal-
ity that has exempted itself from the law.

Chicago
Chicago’s ordinance is similar to Cook County’s law 

and applies to all employers that have at least one physi-
cal location in the city where work is performed. The 
ordinance covers employees who perform two hours 
of work during any two-week period while physically 
present in the geographical boundaries of the city. Un-
compensated travel time does not count.

Under the Chicago ordinance, covered employees 
who work at least 80 hours for an employer during a 
120-day period are eligible for paid sick leave. Employ-
ees accrue one hour of paid sick leave for every 40 hours 
worked, up to 40 hours per 12-month period. An em-
ployee becomes eligible for paid sick leave after working 
80 hours during a 120-day period following the com-
mencement of employment.

Paid sick leave begins to accrue on the first calendar 
day after an employee begins work and must be made 
available for use no later than 180 days after employment 
begins. Employees are allowed to use a maximum of 60 
hours (including carryover hours) in any given year. The 
12-month period commences on the date an employee 
begins to accrue paid sick leave, but only hours worked 
in the city count toward the accrual of leave. 

At the end of a 12-month accrual period, employees 
must be allowed to carry over half of their unused ac-
crued paid sick leave (up to 20 hours) to the following 12-
month period. Odd-numbered carryover hours must be 
rounded up to the next even number (e.g., seven hours 
of accrued leave will be rounded up to eight). Employ-
ers can avoid the carryover requirement altogether by 
granting 60 hours of paid sick leave at the beginning of 
each 12-month period or benefit year.

Employers must keep a copy of the ordinance and 
draft implementing rules on file, post a notice of em-
ployee rights at each facility in the city, and provide 
written notice of employees’ paid sick leave rights with 
their first paycheck. In addition, employers must keep 
detailed records of employees’ personal information, 

sick leave eligibility date, accrued sick leave, used sick 
leave, hours worked each day, and other information for 
at least five years.

Minneapolis
Minneapolis’ sick leave ordinance mandates that 

employers provide all employees who work in the city 
for at least 80 hours per year, including part-time and 
temporary workers, a minimum of one hour of sick 
leave for every 30 hours worked (up to 48 hours per 
year). Only hours worked in the city count toward the 
80-hour threshold. Time spent traveling through the city 
does not count unless an employee stops and performs 
job duties in the city.

On its face, the ordinance applies to all employers 
with one or more employees, regardless of where they 
are located and whether they have a place of business 
in the city. However, because of pending litigation, the 
implementing rules indicate that the ordinance will not 
apply to “any employer resident outside the geographic 
boundaries of the City.” 

Notably, the law requires employers to provide paid 
sick leave only if they have six or more employees. Em-
ployers with fewer than six employees must provide un-
paid leave. All workers are counted when determining an 
employer’s size, regardless of where they are located and 
their status as full-time, part-time, temporary, and so on.

Employees begin to accrue sick leave at the com-
mencement of employment and may use leave 90 days 
later. Employees are permitted to carry over up to 80 
hours of accrued sick leave to the following year. Exempt 
employees accrue sick leave based on a 40-hour work-
week or actual hours worked in a normal workweek. 

The implementing rules clarify that sick leave is ac-
crued only for hours an employee performs work while 
physically present in the city. However, the ordinance 
does not specify whether leave is available only for time 
an employee would otherwise work in the city. Employ-
ers that have a PTO policy or make other forms of paid 
leave available are not required to provide additional 
leave if their existing forms of paid leave satisfy the ordi-
nance’s requirements.

Finally, the Minneapolis ordinance has extensive 
record-keeping requirements. Employers must maintain 
records of the amount of accrued sick time employees 
have available and the amount of sick time employees 
use for three years. Employers are not required to track 
covered employees’ progress toward the 80-hour thresh-
old. However, employers must make “a reasonable esti-
mate” of employees’ time spent working in the city for 
purposes of sick leave coverage, accrual, and use. 

Employers must post a notice of employee rights in 
the form provided by the city and include an additional 
notice in their employee handbook. The poster and 
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notice must be provided in English and any language spoken 
by more than five percent of the employer’s workforce in the 
city.

Saint Paul
Saint Paul’s sick leave ordinance is similar to Minneapolis’ 

ordinance. Saint Paul’s ordinance generally provides that em-
ployers must provide employees one hour of earned sick leave for 
every 30 hours worked (up to 48 hours per year). The law applies 
to employees who perform at least 80 hours of work in the city 
per year. Under the current implementing rules, the ordinance 
applies only to employers that have a permanent location in the 
city. Notably, it applies only to hours worked in the city. The im-
plementing rules have similar provisions governing commut-
ing and intercity travel as the other local sick leave ordinances.

Employees may use earned sick leave 90 calendar days fol-
lowing the commencement of employment as it accrues, pro-
vided they work 80 hours in the city during the first 12 months 
of employment. Sick leave may be used only for periods an 
employee is scheduled to work in the city. Sick leave accrues in 
hourly increments. Employees may carry over all earned and 
unused sick leave to the following year, but they may accrue a 
maximum of 80 hours of leave per year.

Employers can avoid the accrual rules by granting 48 hours 
of leave after employees’ initial 90 days of employment and pro-
viding at least 80 hours of sick leave each subsequent year. Vaca-
tion and PTO may be used to satisfy the ordinance’s minimum 
sick leave requirements. If an employee exhausts all paid leave 
under a general PTO policy for reasons unrelated to sick leave, 
the employer is not required to furnish additional leave.

Employees may use sick leave in increments consistent with 
current business or payroll practices, provided increments are 
not longer than four hours. Sick leave must be provided upon 
employees’ request, but employers may require employees to 
comply with their usual and customary notice and procedural 
requirements for requesting leave, provided the requirements 
do not interfere with the purpose of leave. Additionally, an em-
ployer may require reasonable documentation for the purpose 
of leave if an employee accrues more than three consecutive ab-
sences. However, an employer may not require employees to find 
a replacement for their position as a condition of taking leave.

Employers must post a notice explaining that employees 
are entitled to sick leave, the amount of leave, the terms under 
which leave may be used, the ordinance’s antiretaliation pro-
visions, and employees’ right to file a complaint or civil law-
suit. Notice must also be provided in the employer’s employee 
handbook.

Moreover, employers must provide employees informa-
tion concerning their total accrued and used leave upon writ-
ten demand. Employers must maintain accurate records of 
hours worked by employees, the amount of leave taken, and 
the amount of leave accrued. The records must be kept for three 
years and made available to employees and the city upon re-
quest. Failing to maintain proper records will result in a pre-
sumption that the employer has violated the ordinance.

Unions speak out on air traffic control initia-
tive. Union leaders representing airline and gov-
ernment employees are speaking out on President 
Donald Trump’s air traffic control reform initiative. 
Lee Saunders, president of the American Federa-
tion of State, County, and Municipal Employees, 
says his union is opposed to what he calls “inef-
ficient and risky efforts to privatize the nation’s air 
traffic control operations.” He said the reform plan 
“has the potential to threaten safe and efficient air 
travel for many Americans, to significantly weaken 
the economy, and to harm the committed federal 
workforce that is dedicated to the safe and effi-
cient aviation all Americans deserve and expect.” 
Captain Tim Canoll, president of the Air Line Pilots 
Association, Int’l (ALPA), said the U.S. air traffic 
control system should operate as a not-for-profit 
organization, and key stakeholders, including 
ALPA and the National Air Traffic Controllers As-
sociation, must hold a role in its governance and 
oversight.

Machinists union hails Uber decision to 
allow tipping. The International Association of 
Machinists and Aerospace Workers (IAM) is tak-
ing credit for the decision by ride-hailing company 
Uber to allow riders to tip straight from Uber’s app. 
“Thanks to pressure from thousands of ride-hail 
drivers joining together in the IAM’s Independent 
Drivers Guild, Uber riders across the United States 
will soon be able to tip straight from Uber’s app,” 
a June statement from the union said. “We were 
proud to lead the way in this fight on behalf of driv-
ers in New York City and across the nation,” said 
Jim Conigliaro, Jr., founder of the drivers’ group 
and IAM Eastern Territory chief of staff. “This is an 
important first step toward a fairer ride-hail indus-
try,” he said.

Union leaders criticize withdrawal from Paris 
climate agreement. President Trump’s decision 
to withdraw the United States from the Paris cli-
mate agreement has drawn criticism from union 
leaders. AFL-CIO President Richard Trumka called 
the move “a decision to abandon a cleaner future 
powered by good jobs.” He said Scott Pruitt, ad-
ministrator of the U.S. Environmental Protection 
Agency (EPA), has given dangerous advice and 
following his lead “is a failure of American lead-
ership.” Mary Kay Henry, president of the Service 
Employees International Union (SEIU) said Trump 
and his political allies “are killing the creation of 
new industries and jobs that could give communi-
ties the boost they need to thrive in favor of corpo-
rate polluters who want to pad their bottom line on 
the health of our communities.” She said already 
in the United States, clean energy jobs outnumber 
fossil fuel jobs, with solar and wind energy at the 
forefront. D

UNION ACTIVITY
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Bottom line
The sick leave ordinances in Cook County, Chicago, Saint 

Paul, and Minneapolis create a stunningly complex patchwork of 
rules, record-keeping requirements, and notice and posting obli-
gations. Wisconsin employers with employees working in those 
jurisdictions must ensure that their HR personnel understand the 
specific requirements of each law, including the precise defini-
tions of “covered employer” and “covered employee,” mandatory 
minimum requirements, and eligibility, accrual, and use rules. 

Consult with competent counsel if you are uncertain 
whether the ordinances apply to your company and how best to 
comply given your particular circumstances. Failing to comply 
with the ordinances could result in administrative fines, back-
pay awards, enhanced damages, and attorneys’ fees.

Tim Barber is a partner at Axley Brynelson, LLP. He can be 
reached at 608-283-6740 or tbarber@axley.com. D
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Time was not on Walgreens’ side:  
Wisconsin employee’s 
retaliation claim revived
by Michael J. Modl

Regina Baines worked as a pharmacy technician in a Milwaukee 
Walgreens store. In 2007, she filed a charge of race discrimination with 
the Equal Employment Opportunity Commission (EEOC). Later that 
year, she filed a second EEOC charge alleging retaliation. In Janu-
ary 2009, she filed a third charge alleging that she had been retaliated 
against for filing the previous charges. 

In 2014, Baines, who had not worked at Walgreens since 2008, 
applied for another position with the company but was not hired. She 
then filed a lawsuit claiming she was not hired because of the EEOC 
charges she had filed five to seven years earlier. The trial court granted 
Walgreens’ motion to dismiss the lawsuit. 

A three-judge panel of the U.S. 7th Circuit Court of Appeals 
(whose rulings apply to all Wisconsin employers) unanimously agreed 
that  Baines should be given an opportunity to tell her story to a jury. 
Despite the lengthy gap between her previous complaints and the hir-
ing decision, the appellate court focused on circumstantial evidence that 
raised suspicions about Walgreens’ motivations. The type of evidence 
the appellate court focused on provides good lessons for employers.

No satisfaction from Walgreens, trial court
In July 2007, Baines filed her first EEOC charge, which al-

leged she had been discriminated against because of her race. 
She met with several Walgreens supervisors to discuss the 
charge. Michelle Birch, a district manager responsible for 20 to 
30 stores, including the store where Baines worked, was one of 
the managers at the meeting. Baines characterized the meeting 
as “tense” and claimed a supervisor stated the complaint was 
“bigger than” her and that she “messed up” in filing the charge. 

WORKPLACE TRENDS

Survey finds HR gaining C-suite influence. 
A survey from payroll and HR software provider 
Paychex finds that HR leaders at small and midsize 
companies say they have grown beyond serving a 
traditional administrative function to taking on a 
more strategic role within their organizations. The 
survey of more than 300 HR decision makers from 
organizations with 50 to 500 employees found that 
75% of respondents feel HR technology has en-
abled them to secure a seat at the leadership table. 
According to the study, 41% of respondents meet 
with their CEO or CFO or both on a weekly basis, 
while close to one-third have access to top man-
agement when they need it.

Unemployment rate for persons with disabili-
ties stable in 2016. The U.S. Bureau of Labor Statis-
tics (BLS) reported in June 2017 that the unemploy-
ment rate for persons with a disability, at 10.5%, 
was little changed from the previous year, while 
the rate for those without a disability declined to 
4.6%. Highlights of the 2016 data show that nearly 
half of all persons with a disability were age 65 
and over, about three times larger than the share of 
those with no disability. Also, for all age groups, the 
employment-population ratio was much lower for 
persons with a disability than for those with no dis-
ability. Another finding showed that for all educa-
tional attainment groups, jobless rates for persons 
with a disability were higher than those for persons 
without a disability. The report also noted that in 
2016, 34% of workers with a disability were em-
ployed part-time, compared to 18% for those with 
no disability. Also, employed persons with a dis-
ability were more likely to be self-employed than 
those with no disability.

Study finds employees dissatisfied with senior 
leaders. A survey from advisory firm Willis Towers 
Watson finds that U.S. employees give their senior 
leadership low marks on key aspects of people 
management, including the ability to develop fu-
ture leaders, evoke trust and confidence, and dem-
onstrate sincere interest in employees’ well-being. 
The Willis Towers Watson Global Workforce Study 
found that just 45% of U.S. employees have trust 
and confidence in the job being done by their or-
ganization’s top leaders. That’s down from 55% of 
those who responded similarly in 2014. Just under 
half (47%) believe leaders have a sincere interest in 
employee well-being, while just 41% think their or-
ganization is doing a good job of developing future 
leaders. The research found that employees give 
their immediate managers higher grades. Eighty-
one percent say their managers treat them with re-
spect, while 75% say managers assign them tasks 
that are suited to their skills and abilities. D
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During the meeting, Baines requested a promotion and 
transfer to resolve the charge. She received neither and 
filed a second EEOC charge alleging retaliation in Oc-
tober 2007.

In October 2008, Baines received authorization to 
transfer to a Walgreens store in Atlanta, Georgia. How-
ever, after leaving her job in Milwaukee and arriving in 
Atlanta, she learned there was no work for her. She was 
shattered. In January 2009, she filed a third EEOC charge 
alleging retaliation for filing the previous charges.

Fast-forward 5½ years later. In July 2014, Baines ap-
plied for a pharmacy technician position at a Walgreens 
store in Wauwatosa, Wisconsin. Walgreens did not hire 
her for the position. She sued, claiming the company’s 
decision not to hire her was in retaliation for the EEOC 
charges she had filed five to seven years earlier. 

The trial court agreed with Walgreens’ argument 
that Baines did not present enough evidence for the 
case to go to a jury, particularly given the lengthy gap 
between her protected conduct (the complaints five to 
seven years earlier) and the adverse hiring decision. She 
claimed there was adequate circumstantial evidence to 
question Walgreens’ motivation, and she appealed.

Baines meets her beast 
of burden for trial

The 7th Circuit agreed with Baines, reversed the de-
cision of the trial court, and sent the case back to the trial 
court for a trial on her retaliatory-refusal-to-hire claim. 
Employers can learn much from the type of circumstan-
tial evidence that was important to the court of appeals. 

First, it is important to adhere to company policies 
and procedures regarding hiring decisions. Walgreens 
had a specific process for handling interviews that in-
cluded notes and scoring. The court found that Wal-
greens did not enter any interview notes or scores for 
Baines into its electronic systems under the policy. In 
fact, its systems did not even show that she had been 
interviewed for the pharmacy technician position. Ad-
ditionally, her application materials were missing, and 
Walgreens had no explanation for the missing items.

Second, Lisa Martin, who was hired for the phar-
macy technician position at the Wauwatosa store shortly 
after Baines was informed that she would not be hired, 
testified about a conversation she had with Hannah 
Ruehs, the store’s pharmacy manager. Ruehs, who gen-
erally was in charge of hiring decisions, allegedly told 
Martin, who happened to be Baines’ cousin, that she 
wanted to hire someone named Regina and that Birch 
prevented the hire. Walgreens denied that the conversa-
tion occurred. However, for purposes of a dismissal mo-
tion, the court had to believe Baines’ version of events. 
The appellate court concluded that it would be highly 
unusual for Birch to intervene in the hiring process for 
a pharmacy technician position at an individual store.

Third, the appellate court deemed important the 
comments allegedly made during the 2007 meeting in 
which the parties tried to resolve Baines’ original EEOC 
charge. The “fact” that the meeting was tense and was 
attended by Birch and the statement that the charge was 
“bigger than just Baines” allowed the appellate court to 
infer that the filing of the charge was a big deal.

Fourth, the appellate court noted that in hiring Mar-
tin, Walgreens selected someone who was less quali-
fied than Baines. It is unclear from the decision whether 
Martin was hired for the exact same position Baines was 
not hired for. 

Finally, the appellate court observed that it was pos-
sible that Walgreens had not been honest with the EEOC’s 
investigator during an investigatory interview. During 
the interview, Ruehs stated that she did not know Baines 
and that she had not interviewed her. However, it turned 
out that Baines had retained a voice mail in which Ruehs 
specifically stated that she had interviewed her.

The appellate court also discussed the lengthy pe-
riod between the EEOC charges in 2007 and 2009 and 
the hiring decision in 2014. The court noted that a gap of 
as little as four months between protected conduct and an 
adverse employment action may be adequate to destroy 
any causal connection between the two events. In this 
case, the appellate court found that the lengthy gap was 
less significant for two reasons. First, there was circum-
stantial evidence suggesting a retaliatory motive. Second, 
the hiring decision was supposedly the first opportunity 
Walgreens had to retaliate against Baines because she had 
not been employed by the company since late 2008. Baines 
v. Walgreen Co., No. 16-3335 (7th Cir., July 12, 2017).

Coming to your emotional rescue
Retaliation claims are common. They are often com-

bined with underlying discrimination or harassment 
claims (e.g., “you fired me because I raised concerns that 
I was not promoted because of my race”). Consider tak-
ing the following steps to avoid retaliation claims:

• If an employee alleges that she has been discrimi-
nated against because of her membership in a class 
protected under federal, state, or local equal employ-
ment opportunity laws, make clear to everyone in-
volved that retaliation is prohibited and that there 
will be employment consequences for retaliatory 
conduct, regardless of the results of the investigation 
into the underlying complaint.

• Make certain that you follow internal written poli-
cies and established procedures on making em-
ployment decisions meticulously, especially if an 
employee has previously raised discrimination or 
retaliation concerns.

• Always examine how similarly situated employees 
were treated in the past, and do not treat an em-
ployee who has raised discrimination or harassment 
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concerns less favorably than similarly situated em-
ployees. For example, if you gave a written warning 
to an employee who was insubordinate with a su-
pervisor, do not discharge a worker who raised dis-
crimination concerns and was also insubordinate.

• Train your supervisory and managerial employees to 
avoid making comments during investigations that 
may come back to harm the company. A supervisor 
may simply wish to be supportive of an employee, 
but years later, the context of the supportive comment 
may be forgotten if the matter ends up in court.

• Be well prepared for interviews with agency inves-
tigators. The fact that Ruehs told the EEOC investi-
gator that she had never interviewed Baines when 
there was a voice mail contradicting that statement 
turned out to be problematic for the employer. When 
a federal, state, or local agency wishes to interview 
your supervisory or managerial employees, it is a 
good idea to have your legal counsel involved.

Mike Modl is a partner at Axley Brynelson, LLP. He can 
be reached at 608-283-6702 or mmodl@axley.com. D
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AutoZone employee can’t prove 
‘segregating or classifying’ 
claim under Title VII
by Danielle E. Baudhuin

Many employers are aware that Title VII of the Civil 
Rights Act of 1964 prohibits them from failing to hire a job can-
didate, firing an employee, or otherwise discriminating against 
an employee based on race, color, religion, sex, or national ori-
gin. That provision of Title VII is often front and center in 
many federal employment cases. Less often litigated, however, 
is a provision of the law that prohibits certain types of segrega-
tion or classification of job candidates and employees.

What Title VII forbids
Subsection (a)(2) of Title VII states that an employer 

may not:

Limit, segregate, or classify his employees or 
applicants for employment in any way which 
would deprive or tend to deprive an individual 
of employment opportunities or otherwise ad-
versely affect his status as an employee, because 
of such individual’s race, color, religion, sex, or 
national origin.

That section of Title VII is rarely litigated and ana-
lyzed, which leaves many employers in the dark regard-
ing its reach. Recently, however, the 7th Circuit was 
tasked with interpreting the section’s language. The 7th 

Circuit provided guidance on the application and scope 
of the section.

The AutoZone case
In EEOC v. AutoZone, Inc., et al., an African- 

American employee alleged that he was limited, segre-
gated, or otherwise classified based on his race and was 
subjected to discriminatory treatment as a result. The 
employee was transferred from an AutoZone store in a 
Hispanic neighborhood. His former store manager told 
him that the company wanted to make that location a 
“predominantly Hispanic” store. The transfer did not 
involve a reduction in benefits, pay, or job responsibili-
ties, and the employee was transferred to a store that 
was closer to the home address in his personnel file. 
The trial court threw out the Equal Employment Op-
portunity Commission’s (EEOC) claim, and the agency 
appealed.

In reviewing the lower court’s decision, the court of 
appeals accepted the employee’s assertion that transfer-
ring him based on his race satisfied a portion of Subsec-
tion (a)(2). However, there was no discussion of what ac-
tions ultimately fall within “limit, segregate, or classify.” 

Title VII does permit employers to base compensa-
tion and employment privileges on seniority, merit, and 
production. It also permits employers to “give and act 
upon the results of any professionally developed abil-
ity test.” Both of those permissions are founded on the 
notion that there is no intent or effect of discrimination 
based on any protected characteristic. Therefore, if an 
employer bases compensation or employment privileges 
on merit, it may be “classifying” or “segregating” an 
employee, but those decisions would not fall under Title 
VII’s prohibition because of the exception.

The court’s analysis focused on the second portion of 
Title VII. Assuming the employee’s later transfer “limited, 
segregated, or classified” him based on his race, did it “de-
prive or tend to deprive” him of employment opportuni-
ties or “otherwise adversely affect” his employment?
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The EEOC argued that any action that limits, segregates, or 
classifies an employee based on his race (or another protected 
characteristics) automatically violates Subsection (a)(2) and that 
the employee was not required to show harm or deprivation. 
However, the 7th Circuit rejected that position based on the plain 
language of the law. A clear reading of Subsection (a)(2) indicates 
that an employee must suffer a deprivation, a tendency of depri-
vation, or another adverse employment action for an employer to 
be held liable for violating the law.

The 7th Circuit noted that Subsection (a)(2) does “cast a wider 
net” of protection than Subsection (a)(1), which only prohibits em-
ployers from failing to hire a job candidate, firing an employee, 
or otherwise discriminating against an employee or candidate 
based on protected characteristics. Those employment actions 
are more concretely defined than the actions listed in Subsection 
(a)(2), which broadly prohibit any action that “tends to deprive” 
an employee of employment opportunities. Based on the less 
specific language, an employer could be held liable for violating 
Subsection (a)(2) if an employee proves an action has a tendency 
to deprive him of an employment opportunity, even if he does 
not show any actual deprivation.

However, under the AutoZone case, an employee in the 7th 
Circuit would have a difficult time establishing that a lateral 
transfer meets the requirements of Subsection (a)(2), especially if 
he suffers no reduction in benefits, compensation, or job respon-
sibilities. Based on the court’s language, however, lateral transfers 
may not always be immune. If an employee can articulate how a 
transfer tended to deprive him of an employment opportunity 
(e.g., arguing that a sought-after position was not available at his 
new location), he may still be able to assert a claim under Subsec-
tion (a)(2). EEOC v. AutoZone, Inc., No. 15-3201 (7th Cir., June 20, 
2017).

Bottom line
The 7th Circuit’s ruling provides important clarification for 

employers. It reinforces that a limitation, segregation, or classifi-
cation of an employee or candidate based on protected character-
istics violates Title VII only if (1) the individual suffers a negative 
employment action or (2) the action has a tendency to deprive 
him of employment opportunities. Regardless, carefully evaluate 
the reasons for classification or segregation of job applicants and 
employees in protected classes.

Danielle Baudhuin is an attorney with Axley Brynelson, LLP. She 
can be reached at 608-283-6712 or dbaudhuin@axley.com. D
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