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The U.S. 6th Circuit Court of Appeals 
(whose rulings apply to all Michigan em-
ployers) recently found that a supervisor’s 
age-related comments—combined with  
dissimilar treatment of younger employ-
ees—were enough to establish direct evi-
dence of age discrimination.

Facts
Gerard Howley worked as a dis-

patch manager at FedEx for 21 years. 
He was responsible for supervising 
dispatchers and performing various ad-
ministrative and managerial tasks.

FedEx maintained an “Acceptable 
Conduct Policy” in its handbook under 
which employees could be terminated 
if they received three disciplinary let-
ters within a 12-month period. The 
handbook also outlined policies and 
procedures that could serve as poten-
tial grounds for discipline if they were 
violated, including “leadership failure” 
and the use of abusive language.

In March 2013, Howley received a 
disciplinary letter for telling another 
employee that she was “pissing him 
off.” He received a second disciplin-
ary letter in October 2013 for failing to 
timely reply to an employee’s e-mail 
requesting Family and Medical Leave 
Act (FMLA) leave, which required the 
employee to seek coverage for her shift 
from a coworker. On November 13, 2013, 
Howley received his third disciplinary 

letter after refusing to speak with an 
upset customer. The customer de-
manded to see the manager, and when 
the manager was unavailable, Howley 
refused to help his subordinate deal 
with the customer. Following this third 
letter, he was terminated.

Howley filed a lawsuit alleging un-
lawful age discrimination. FedEx asked 
the trial court to dismiss the case, and 
the court granted its request. Howley 
then appealed to the 6th Circuit.

Court ruling
The 6th Circuit reversed the trial 

court’s decision. According to the court 
of appeals, Howley produced sufficient 
evidence that a jury needed to decide 
whether he had been subjected to age 
discrimination.

First, the court cited three com-
ments by Howley’s supervisor as “di-
rect evidence” of discrimination. On 
one occasion, the supervisor asked 
how much money Howley made and 
expressed surprise at the length of his 
employment. The supervisor also ques-
tioned other employees about their 
retirement plans. Finally, the supervi-
sor commented that employees were 
“being old and not keeping up with 
technology” and “should have retired.” 
Although the court stated that these 
remarks might normally be viewed 
as too unrelated to the termination 
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process to constitute direct evidence of age discrimi-
nation, other circumstances surrounding the termina-
tion—combined with the comments—supported an 
inference of age discrimination.

Specifically, the court viewed Howley’s misconduct 
as relatively minor and questioned whether any of his 
violations actually merited termination. For example, he 
presented evidence that other, younger employees had 
committed the same violations but weren’t similarly 
disciplined, including evidence that more egregious 
language was regularly used in the workplace, even by 
Howley’s supervisor, without discipline. Furthermore, 
no other employee had ever been disciplined for failing 
to properly respond to an e-mail. 

In addition, although the court agreed that Howley 
could have conducted himself in a more professional 
manner, his failure to talk to a customer didn’t appear 
to be a significant dereliction of duty. The court found 
the misconduct all the more innocuous given Howley’s 
previous 21 years of employment, during which he had 
received no discipline. 

While violations of company policies, poor mana-
gerial skills, and leadership failures all constitute le-
gitimate nondiscriminatory reasons for disciplining or 
discharging employees, the 6th Circuit ultimately ruled 
that it was possible for a jury to decide that FedEx’s ar-
ticulated reason for terminating Howley didn’t actually 
motivate its decision. Under those circumstances, the 
jury should hear both sides and decide whether miscon-
duct or age motivated the discharge. Howley v. Federal 
Express Corporation, No. 16-1559, 2017 WL 1019063 (6th 
Cir., Mar. 15, 2017).

Bottom line
One of the best ways to defend against any discrimi-

nation lawsuit is to treat all employees the same with re-
gard to discipline. In this case, a supervisor’s relatively 
benign age-related comments—which normally would 
have been considered insignificant—became signifi-
cant because discipline had been applied inconsistently. 

Employers can avoid these situations by training super-
visors not to make any comments regarding legally pro-
tected categories and to enforce policies and procedures 
consistently. D
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Best practices for employers 
under EEOC’s new SEP

The Equal Employment Opportunity Commission 
(EEOC) recently released its Strategic Enforcement Plan 
(SEP) for 2017 to 2021. The new plan replaces an earlier ver-
sion issued in 2012, but it isn’t a radical departure from the 
agency’s previous agenda. Employers hoping for a more em-
ployer-friendly EEOC under the new administration may be 
disappointed by the 2017 SEP.

The plan makes clear that the agency will continue to ag-
gressively investigate and litigate issues it sees as having the 
greatest impact on the development of the law or on promoting 
compliance across a large organization or industry. The EEOC 
expresses its intent to “focus on strategic impact” to be effective 
as a “national law enforcement agency,” despite its increas-
ingly limited funding and staffing.

The new plan focuses on developing substantive areas, in-
cluding the “gig economy,” “backlash” discrimination against 
Muslim and Middle Eastern employees, and discriminatory 
hiring and recruitment policies. It also makes clear that hot-
button topics from recent years are likely here to stay. Employ-
ers are strongly urged to develop practices now to help them 
avoid EEOC charges and withstand the agency’s scrutiny.

EEOC takes on ‘gig economy’
Today, employees are more likely than ever before 

to be temporary, part-time, leased, employed through 
a staffing agency, or employed by more than one em-
ployer. These days, more workers fall in that ill-defined 
gray zone between true independent contractors and 
employees. The “gig economy” is defined by the preva-
lence of short-term contracts and freelance work. In its 
SEP, the EEOC “adds a new priority to address issues 
related to complex employment relationships and struc-
tures in the 21st century workplace, focusing specifically 
on temporary workers, staffing agencies, independent 
contractor relationships, and the on[-]demand economy.”

Employers that use those types of employment ar-
rangements must remember that “gig” workers can also 
allege discrimination or harassment. Don’t cut corners 
on training on your antidiscrimination and antiharass-
ment policies. Temporary employees may be viewed as 
easy targets for harassment, discriminatory treatment, or 
bullying. As the recent events at Uber have made clear, 
companies that grow quickly need to make sure they 
“grow up” by timely implementing clear and consistent 
policies and encouraging a culture of professionalism.
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Discrimination against Muslim, 
Middle Eastern employees

Another focus area for the EEOC is “addressing dis-
criminatory practices against those who are Muslim or 
Sikh, or persons of Arab, Middle Eastern, or South Asian 

descent, as well as persons perceived to be members of 
these groups.” While it’s somewhat unusual for the EEOC 
to announce that it will specifically focus on particular re-
ligious groups or nationalities, the plan explains that stra-
tegic protection is necessary because of “backlash against 
[those groups] from tragic events in the United States and 

How to respond to unfair labor practice charges
by Gary S. Fealk

The federal government and the state of Michigan 
have separate parallel systems for adjudicating claims 
of unfair labor practices (ULPs) under the union- 
management relations laws. This article addresses 
some of the key differences between the federal and 
state systems.

Responding to private-sector charges
When ULP charges are filed against private em-

ployers, the National Labor Relations Board (NLRB) 
engages in an investigation to try to weed out or re-
solve claims before holding a hearing. The NLRB’s 
process begins with a “charge” being filed. ULP 
charges are typically very vague. However, you can 
usually learn more about the allegations from the in-
vestigating agent. Also, you likely will receive a list of 
questions from the investigator. 

Typically, an employer will submit a position state-
ment designed to present its version of the facts and 
legal arguments for dismissal. Although each case is 
different, in most cases, the investigator will ask the 
employer to provide witnesses to sign an affidavit. In 
most circumstances, it is not advisable to submit wit-
nesses for affidavits because the NLRB typically uses 
affidavits to try to catch witnesses in mistakes if the 
case goes to trial.

If there are pending grievances regarding the 
matter, the NLRB may defer the investigation to a 
grievance procedure, but you will have to ask for a 
deferral and agree to waive any procedural objections 
to arbitration (e.g., timeliness). That means the NLRB 
will pause its investigation to see whether the parties’ 
grievance procedure resolves the matter. The Board’s 
current standard for deferral to arbitration generally 
requires the issue of whether a ULP was committed 
to be submitted to and ruled on by the arbitrator. Also, 
the grievance settlement must specifically state that it 
is intended to resolve the ULP issue.

After the charge is investigated, the NLRB re-
gional director will determine whether a formal 

complaint will be issued. A complaint can be issued 
based on the allegations in the charge or anything dis-
covered in the investigation. If a complaint is issued, 
you will have to timely answer it. 

An NLRB attorney will prosecute the complaint 
on behalf of the charging party. A hearing—with the 
right to cross-examination—will be conducted be-
fore an administrative law judge (ALJ), who serves as 
judge and jury. About one week before the hearing, 
you will probably receive a lengthy subpoena for doc-
uments, and objections to the subpoena must be filed 
within five days. If the ALJ does not rule in your favor, 
there is an appeal process to the Board in Washington, 
D.C. NLRB decisions can be appealed to the appropri-
ate court of appeals.

Responding to public-sector charges
Public employers in Michigan are subject to 

the Michigan Employment Relations Commission 
(MERC). When a complaint is filed with the state, 
there is no investigation or opportunity to seek de-
ferral of the case to a grievance procedure, even if a 
related grievance is pending. After the employer files 
an answer to the complaint, the case goes straight to 
a hearing before an ALJ. The complaint is prosecuted 
by the party who filed the claim, not the state agency. 
Like in the NLRB’s procedure, an ALJ sits as judge and 
jury. Cases may be appealed to the MERC and Michi-
gan courts.

Bottom line
Michigan’s public employment relations law 

is similar to the federal law that applies to private 
employers. However, there are sig-
nificant differences in the litigation 
of ULP charges.

Gary is an attorney and shareholder at 
The Murray Law Group, P.C., in Detroit. 
You can reach him at gfealk@murraylawpc.
com or 248-433-8708. D
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abroad.” It’s unclear how enforcement of the issue will proceed 
under the new presidential administration.

Remember that you must provide employees reasonable ac-
commodations for religious observances, including breaks for 
prayers. Appearance and dress code standards that arbitrarily 
ban or restrict beards, turbans, or head coverings likely will 
draw increased scrutiny from the EEOC. Backlash discrimi-
nation should be specifically covered in antidiscrimination 
training.

Barriers in recruitment and hiring
The EEOC restated its commitment to eliminating barri-

ers in recruitment and hiring and added new details to its goal. 
Specifically, the EEOC will take aim at the lack of diversity in 
certain industries, including technology and police work, and 
the increasing use and impact of data-driven employment 
screening tools. Employers in targeted industries should con-
tinue to focus on recruiting a diverse workforce.

Employers that use online applications, algorithms, or simi-
lar data tools to screen applicants must be particularly careful. 
Those tools can provide a first look at applicants and assist hiring 
managers. However, you must know what parameters are used 
in the screenings and make sure you consider how the screen-
ings could pre sent barriers (even unintentionally) for groups such 
as older workers, minorities, women, and people with disabilities. 
For example, a screening tool that automatically eliminates appli-
cants with a long gap in employment may unintentionally have 
a disparate impact on women who left the workforce to care for a 
young family. Date-of-birth inquiries could discriminate against 
older workers. Online application processes that aren’t accessible 
to people with disabilities present an obvious problem.

Screening applicants by checking their social media profiles 
also can be risky. Social media profiles may reveal more than a 
potential employer should know about employees’ religion or 
other protected characteristics.

Pregnancy discrimination,  
unequal pay, LGBT protections

The EEOC will continue to prioritize substantive issues such 
as rooting out pregnancy discrimination, preventing unequal 
pay, and protecting LGBT individuals from discrimination.

The EEOC has focused on accommodating employees’ 
pregnancy-related limitations. Employers are reminded that 
pregnant employees should be treated the same as nonpregnant 
employees with a similar ability or inability to work. Remember, 
if a pregnant employee hasn’t requested leave or a new role, you 
can’t force her to take leave or change roles because you believe 
she shouldn’t perform a certain job. At the same time, a pregnant 
employee who requests an accommodation should be treated the 
same as other employees who request accommodations.

The EEOC will continue to focus on equal pay. However, the 
SEP makes clear the agency won’t focus on equal pay strictly as a 
gender issue: “The Commission will also focus on compensation 

continued on pg. 6

EEOC marks 50th anniversary of ADEA with 
discussion on discrimination. Experts invited to a 
June meeting of the Equal Employment Opportu-
nity Commission (EEOC) told of the continuing ef-
fects of age discrimination 50 years after passage of 
the Age Discrimination in Employment Act (ADEA). 
A 2017 AARP survey reports that nearly two-thirds 
of workers age 55 to 64 report their age as a bar-
rier to getting a job. Also, a 2015 survey using ré-
sumés for workers at various ages found significant 
discrimination in hiring for female applicants and 
the oldest applicants, according to Patrick Button, 
an assistant professor of economics at Tulane Uni-
versity and a researcher with the National Bureau 
of Economic Research Disability Research Center. 
Laurie McCann, a senior attorney for AARP Foun-
dation Litigation, called on the EEOC to strengthen 
ADEA protections and enforcement. John Chal-
lenger of the outplacement and career transition 
firm Challenger, Gray & Christmas said that older 
workers, particularly skilled workers, are being 
channeled out of the workforce, damaging the 
country’s economic health. If more older work-
ers stayed in the workforce, it would significantly 
reduce the skilled worker shortage in the United 
States, he said.

Obama-era guidance on joint employment, 
independent contractors withdrawn. On June 7, 
Secretary of Labor Alexander Acosta announced 
that the U.S. Department of Labor’s (DOL) 2015 
and 2016 informal guidance on joint employment 
and independent contractors has been withdrawn. 
The two guidance letters from the Obama admin-
istration—FLSA 2015-1 (dealing with independent 
contractors) and FLSA 2016-1 (dealing with joint 
employment)—narrowed the definition of indepen-
dent contractor and made more employers subject 
to joint-employer status. Acosta’s announcement 
said the DOL will continue to enforce both the Fair 
Labor Standards Act (FLSA) and the Migrant and 
Seasonal Agricultural Worker Protection Act even 
though the guidance letters have been withdrawn.

Executive Order expands apprenticeships, vo-
cational training. Secretary Acosta in June hailed 
President Donald Trump’s Executive Order to ex-
pand apprenticeships and vocational training. The 
order calls on the secretary of labor, in consultation 
with the secretaries of education and commerce, to 
propose regulations that promote the development 
of apprenticeship programs by industry and trade 
groups, nonprofit organizations, unions, and joint 
labor-management organizations. It also directs the 
DOL and the Commerce Department to promote 
apprenticeships to business leaders in critical in-
dustry sectors, including manufacturing, infrastruc-
ture, cybersecurity, and health care. D

AGENCY ACTION
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Voluntary termination programs: how to make leaving enticing
by Susan Hartmus Hiser

Q  Our company wants to offer a voluntary termination 
of employment program (VTEP). What precautions do we 
have to take?

A  VTEPs are becoming increasingly popular as 
ways for companies to reduce their headcount with-
out having to conduct layoffs or other involuntary 
reductions in force. VTEPs are also known as exit 
incentive programs because they offer a monetary 
incentive for employees who meet the criteria to vol-
untarily terminate their employment. The first step in 
putting together such a program is to determine how 
many employees (or full-time-equivalent employees 
if part-time employees will be affected) you want to 
release as part of the plan.

Next, determine who will be eligible for the program. 
Not all employees must be offered the opportunity 
to take advantage of the program. You can limit the 
program to employees from a certain department or 
facility or employees who have a certain number of 
years of service with the company. You can base eligi-
bility on years of service and age to reach a combined 
number, but you cannot base eligibility on age alone. 
You can, however, limit eligibility to employees who 
already qualify for the company’s retirement program 
if your company has such a program.

So long as your selection criterion is neutral and not 
based on age, it will be considered lawful. Seniority is 
often considered a neutral selection criterion because 
it is viewed as fair and impartial. Also, you can base 
selection on performance indicators—e.g., employees 
with the lowest performance ratings for a previously 
defined period will be accepted first.

What happens if you want to reduce your headcount 
by 20 employees (or 20 full-time-equivalent employ-
ees) and 35 eligible employees apply for the program 
by the posted deadline? Or what if 10 employees are 
from the same department and you cannot afford to 
lose that many workers from the department? You 
can build into your program a right of refusal. For 
instance, you can reserve the right to decline an em-
ployee’s “application” for the program based on the 
business needs of the company or the affected depart-
ment. You can also decline an employee’s application 
if she possesses a critical skill or licensure that cannot 
be replaced from somewhere else within the company. 

Once you have determined the eligibility criteria for 
the program, you must communicate the program to 
your workforce. You must put together a description 
that (1) defines the program, (2) explains the eligibil-
ity criteria, and (3) sets forth the benefit to be given in 
exchange for employees’ voluntary termination. The 
benefit is typically a certain percentage of an employ-
ee’s base pay for a period of time based on years of 
service. The benefit, however, can be based on other 
criteria as the company sees fit. 

Also, consider whether the company will pay 
employees’ COBRA premiums to continue their 
healthcare benefits into the severance period. Many 
employers mistakenly believe they can simply con-
tinue employees’ health insurance or other benefits 
while they receive severance pay. However, note 
that many benefit plans prohibit companies from 
doing so because the employees are no longer em-
ployed and are therefore not eligible for the ben-
efit. You must consult the eligibility requirements 
of your benefit plans before making any commit-
ments to employees.

Before rolling out the program, work with your em-
ployment counsel to prepare answers to frequently 
asked questions and “do’s” and “don’ts” for supervi-
sors or anyone who may have to field questions about 
the program. Ensure that the information is both 
consistent and accurate. You should also prepare an 
“Election to Participate” form so that employees can 
sign up for the program in writing and by a certain 
deadline.

Finally, as with any exit incentive program, have 
employees who elect to take the monetary incentive 
sign a full and final release of all claims. For employ-
ees over 40, the Older Workers Benefit Protection Act 
(OWBPA) sets forth very specific and stringent guide-
lines on what language the release must contain and 
what information must be provided to employees for 
the release to be valid. 

Next month, we will address the re-
quirements for releases that accompany 
VTEPs as mandated by the OWBPA.

Susan is a shareholder with The Mur-
ray Law Group, P.C., in Detroit. You can 
reach her at shiser@murraylawpc.com or 
248-540-4987. D

ASKED AND ANSWERED
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systems and practices that discriminate based on any 
protected basis.” The guidance reminds employers that 
pay differentials should be based on seniority, merit, 
or quantity or quality of production, not on protected 
characteristics.

Finally, as you likely know by now, the EEOC inter-
prets the prohibition against sex discrimination under 
Title VII of the Civil Rights Act of 1964 as forbidding em-
ployment discrimination based on gender identity and 
sexual orientation. The agency has enjoyed great success 
in enforcing its position. It has obtained more than $6 mil-
lion in monetary relief for LGBT workers, required policy 
changes by employers, and convinced a growing number 
of courts to endorse its interpretation of Title VII.

The number of EEOC charges based on sexual orien-
tation or gender identity increased by 34 percent in 2015. 
The agency is unlikely to slow down in its strategic en-
forcement in this area, and you would do well to include 

sexual orientation 
and gender identity 
as protected char-
acteristics in your 
equal employment 
and antiharassment 
policies. The Human 
Rights Campaign 
has reported that the 
vast majority—89 

percent—of Fortune 500 companies already prohibit 
discrimination based on sexual orientation, and two-
thirds prohibit discrimination based on gender identity. 

Bottom line
The EEOC expects employers to follow not only the 

laws it enforces but also its interpretations of those laws. 
Take the time to analyze your work environment re-
garding the issues in the agency’s SEP. Consider revising 
your policies and practices to more closely align them 
with the EEOC’s strategic positions. Your efforts will 

prove to be invaluable if your company faces an EEOC 
charge or investigation. D

PENSIONS
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Supreme Court delivers 
sermon on ERISA ‘church 
plan’ exemption

The Employee Retirement Income Security Act of 1974 
(ERISA) generally requires private employers offering pension 
plans to adhere to a lengthy list of rules designed to ensure plan 
solvency and protect plan participants. Church plans, however, 
are exempt from those requirements. But what exactly con-
stitutes a “church plan”? The U.S. Supreme Court has just 
ruled—unanimously—on this issue.

Church-affiliated hospital pension plans
The case involved three church-affiliated nonprof-

its that run hospitals and other healthcare facilities. The 
hospitals offer defined-benefit pension plans to their 
employees. The plans were established by the hospitals 
themselves—not by a church—and are managed by in-
ternal employee benefits committees.

The three hospitals involved in the case were Ad-
vocate Health Care Network, associated with the Evan-
gelical Lutheran Church in America and the United 
Church of Christ; Saint Peter’s Health Care System, 
which is both owned and controlled by a Roman Cath-
olic diocese; and Dignity Health, which maintains ties 
to the Catholic religious orders that initially sponsored 
some of its facilities.

A group of current and former employees filed class 
actions alleging that the hospitals’ pension plans didn’t 
fall within ERISA’s church-plan exemption because 
they weren’t established by a church. The district courts 
agreed with the employees, ruling that a plan must be 
established by a church to qualify for the exemption, and 
the appeals courts affirmed the district court’s ruling.

The U.S. Supreme Court, however, ruled 8-0 (Justice 
Neil Gorsuch didn’t participate in the case) that a plan 
maintained by a principal-purpose organization quali-
fies as a “church plan,” regardless of who established it.

Majority opinion
Justice Elena Kagan wrote the majority opinion. The 

definition of “church plan” came in two distinct phases, 
noted the Court. Initially, ERISA defined it as a “plan es-
tablished and maintained . . . for its employees . . . by a 
church or by a convention or association of churches.”

But in 1980, Congress amended the statute to expand 
the definition. Now, for purposes of the church-plan 

continued on pg. 8

continued from pg. 4

The number of EEOC 
charges based on 
sexual orientation 
or gender identity 
increased by 34 
percent in 2015.
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New information on Trump’s travel and refugee ban
by Jesse Goldstein

On June 28, 2017, the U.S. Department of State is-
sued a cable to all diplomatic and consular posts world-
wide providing guidance on how visa- adjudicating 
posts should implement the Executive Order impos-
ing a travel and refugee ban. On June 29, the U.S. De-
partment of Homeland Security (DHS) issued a set of 
frequently asked questions regarding the ban.

Travel and refugee ban
On June 26, the U.S. Supreme Court allowed por-

tions of Executive Order 13780 to go into effect for 
90 days. The Executive Order, commonly known as 
President Donald Trump’s travel and refugee ban, 
bars people from Iran, Libya, Somalia, Sudan, Syria, 
and Yemen from entering the country if they lack a 
“bona fide relationship with any person or entity in 
the United States.” The Supreme Court will hear legal 
challenges to the order this fall and will ultimately 
rule on its constitutionality.

Implementation of the ban
Following the Supreme Court’s decision, the par-

tial ban was quickly implemented by both the State 
Department and DHS. Both agencies have issued 
guidance regarding the ban. The key takeaways for 
employers are:

• The ban applies to both nationals and citizens of 
the affected countries who (1) were outside the 
United States as of June 26, 2017, (2) did not have a 
valid visa on January 27, 2017, and (3) did not have 
a valid visa as of June 29, 2017. Individuals who sat-
isfy any of those criteria are not subject to the ban.

• The ban does not apply to lawful permanent resi-
dents of the United States.

• For people, a close family relationship includes a 
parent (including a parent-in-law), spouse, child, 
adult son or daughter, son-in-law or daughter-in-
law, and siblings (including half siblings). “Close 
family,” however, does not include grandparents, 
grandchildren, aunts, uncles, nieces, nephews, 
cousins, brothers-in-law or sisters-in-law, or other 
extended family members.

• For entities, the relationship must be formal, 
documented, and formed in the ordinary course 

(rather than for the purpose of evading the Execu-
tive Order). Students who have been admitted to 
U.S. educational institutions and workers who 
have accepted offers of employment from U.S. 
companies generally satisfy the requirement.

• Passengers in possession of a valid visa or other 
entry document should be permitted to board 
flights to the United States.

• Dual citizens can still enter the United States by 
presenting a passport issued by a nondesignated 
country.

• Visas will not be revoked based on the Executive 
Order.

• Individuals who have already been granted asy-
lum or refugee status in the United States are ex-
plicitly excluded from the Executive Order.

• The Executive Order applies to travelers who 
apply for entry into the United States at any port 
of entry—air, land, or sea. Additionally, the order 
applies to processing travelers at preclearance 
locations.

• Refugee admissions have been suspended for 120 
days.

• U.S. consulates will continue to accept and process 
visa applications from nationals and citizens of 
the six affected countries, and previously sched-
uled visa appointments will not be canceled.

• Individuals who are subject to the ban are permit-
ted to apply for a waiver. To be successful, they 
must demonstrate that (1) denial of entry would 
cause undue hardship, (2) entry would not pose a 
threat to national security, and (3) entry would be 
in the national interest.

Bottom line
It is extremely important that employers with em-

ployees who travel outside the United States stay up to 
date on entry requirements and procedures, including 

rules governing the implementation of 
the travel and refugee ban.

Jesse is an attorney and shareholder 
with The Murray Law Group, P.C., in 
Detroit. He may be reached at jgoldstein@
murraylawpc.com or 248-540-7270. D
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definition, an “employee of a church” includes an employee of a 
church-affiliated organization, such as the hospitals in this case.

Congress in 1980 also added a provision stating that the defi-
nition of “church plan” includes a plan established or maintained 
by an entity whose principal purpose is to fund or manage a ben-
efit plan for the employees of churches or church affiliates.

The intent of Congress, the Supreme Court concluded, was 
to encompass a different type of plan in the definition—one that 
“should receive the same treatment (i.e., an exemption) as the 
type described in the old definition.” And these “newly favored 
plans” are described by the Court as those maintained by “prin-
cipal-purpose organizations,” regardless of their origins.

In short, the Court stated that “because Congress deemed 
the category of plans ‘established and maintained by a church’ to 
‘include’ plans ‘maintained by’ principal-purpose organizations, 
those plans—and all those plans—are exempt from ERISA’s re-
quirements.” Advocate Health Care Network v. Stapleton, U.S. Su-
preme Court 581 U.S. ___ (June 5, 2017).

Sotomayor: Right decision, 
but a troubling one

Justice Sonia Sotomayor, in a concurring opinion, noted that 
the majority opinion meant that “scores of employees—who 
work for organizations that look and operate much like secular 
businesses—potentially might be denied ERISA’s protections. In 
fact, it was the failure of unregulated ‘church plans’ that spurred 
cases such as these.”

While Sotomayor joined the majority opinion because she 
was “persuaded that it correctly interprets the relevant statu-
tory text,” she was nonetheless “troubled by the outcome of these 
cases.” She noted that while Congress acted in 1980 to exempt 
plans established by orders of Catholic Sisters, “it is not at all clear 
that Congress would take the same action today with respect to 
some of the largest health-care providers in the country . . . orga-
nizations [that] bear little resemblance to those Congress consid-
ered when enacting the 1980 amendment.” D
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