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Part of your Louisiana Employment Law Service

by Michael Foley

A recent decision by the U.S. 5th Cir-
cuit Court of Appeals (whose rulings apply 
to Louisiana employers) strengthens exist-
ing federal case law stating that the Ameri-
cans with Disabilities Act (ADA) doesn’t 
require employers to offer an accommoda-
tion of indefinite or unreasonably lengthy 
periods of telework. The decision further 
demonstrates the value of job descriptions 
and employment policies that point to regu-
lar attendance being an essential function of 
an employee’s duties.

Accommodation needed 
after FMLA leave exhausted

Renée Credeur was employed as a 
litigation attorney by the Office of the 
Attorney General in the Louisiana De-
partment of Justice (DOJ) from 2008 to 
2014. She underwent a kidney trans-
plant in May 2010 and was granted an 
ADA accommodation to work from 
home for six months.

Credeur experienced complications 
from the transplant in 2013. After she ex-
hausted her leave entitlement under the 
Family and Medical Leave Act (FMLA) 
and her physician recommended that 
she telecommute and “slowly incorpo-
rate herself back to office hours,” the 
DOJ granted her an accommodation to 
work from home in October 2013. The 
accommodation was conditioned on 
Credeur providing monthly medical 

updates and regularly communicat-
ing with her supervisor about her work 
product and work hours.

In January 2014, the DOJ asked Cre-
deur to account for her work hours and 
her continued need to work from home. 
She provided evaluations from three 
physicians, two of whom stated that 
she could begin working from the office 
either “as tolerated” or for three to four 
hours a day. The third physician stated 
that she couldn’t work in the office at all 
for another six months.

On March 3, Credeur met with her 
supervisor and was told that she needed 
to work three to four hours a day in the 
office and complete leave slips for the 
hours she couldn’t work. Some of her 
cases were reassigned to other litigation 
attorneys to accommodate her part-time 
schedule.

Credeur didn’t return to the office 
until March 20. When she returned, the 
DOJ presented her with a “last-chance 
agreement” (LCA) that set forth certain 
performance deficiencies, including 
her failure to adhere to the office hours 
policy and submit leave slips for hours 
she didn’t work in the office. The LCA 
further stated that she could no longer 
work from home. She refused to sign 
the agreement, didn’t return to work, 
requested time off, and was placed on 
leave without pay.
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During her unpaid leave, Credeur informed her supervisor 
that she had a contagious infection following a hospitalization 
and asked to work from home because she was getting behind 
on her caseload. The DOJ refused her request and explained 
that litigation attorneys “cannot work from home on a long[-]
term basis” because it “places considerable strain on supervi-
sors and staff.” The DOJ nevertheless allowed her to continue to 
take unpaid leave.

Shortly thereafter, Credeur returned to work for approxi-
mately one week and then resigned. Just days before her resigna-
tion, she filed a lawsuit alleging, among other things, that the DOJ 
violated the ADA by refusing her request to work from home.

Court defers to employer’s 
judgment, job and policies

The ADA makes it unlawful for an employer to refuse to 
provide a reasonable accommodation for the known limita-
tions of an employee’s disability. However, the ADA extends its 
protections only to “qualified employees.” To be “qualified,” an 
employee must be able to perform the “essential functions” of 
her job with or without reasonable accommodation. Deference 
is given to an employer’s judgment about which functions of a 
job are essential, and an employer’s written description of a job 
before advertising or interviewing applicants is considered evi-
dence of which job functions are in fact essential.

Within that legal framework, the 5th Circuit’s decision rec-
ognized that there “is a general consensus among courts . . . that 
regular [worksite] attendance is an essential function of most 
jobs.” The 5th Circuit further instructed, “This is especially 
true when the position is interactive and involves a significant 
degree of [teamwork].” The court reasoned that an employee’s 
ability to satisfy some responsibilities outside the office “does 
not negate the interactive aspect” of her job. However, it cau-
tioned that “blind deference” cannot be given to an employer’s 
judgment that regular worksite attendance is an essential job 
function, and courts “should instead evaluate the employer’s 
words alongside its policies and practices.”

Ultimately, the 5th Circuit ruled that Credeur failed to sat-
isfy her burden of showing that regular worksite attendance 
wasn’t an essential function of her job as a litigation attorney. 
Her job required her to interface regularly with support staff 
and supervisors, tasks she couldn’t perform adequately from 
home. Because she couldn’t perform an essential function of 
her job—showing up regularly to work on-site—the court ruled 
that Credeur wasn’t a qualified employee protected by the ADA. 
Credeur v. State of Louisiana, No. 16-30658 (5th Cir., June 23, 2017).

Takeaway for employers
Employers should be comforted by the following language 

from the 5th Circuit’s decision: “An increasing number of em-
ployers have policies permitting telecommuting under certain 
circumstances. Construing the ADA to require employers to 
offer the option of unlimited telecommuting to a disabled em-
ployee would have a chilling effect.”

EEOC marks 50th anniversary of ADEA with 
discussion on discrimination. Experts invited to a 
June meeting of the Equal Employment Opportu-
nity Commission (EEOC) told of the continuing ef-
fects of age discrimination 50 years after passage of 
the Age Discrimination in Employment Act (ADEA). 
A 2017 AARP survey reports that nearly two-thirds 
of workers age 55 to 64 report their age as a bar-
rier to getting a job. Also, a 2015 survey using ré-
sumés for workers at various ages found significant 
discrimination in hiring for female applicants and 
the oldest applicants, according to Patrick Button, 
an assistant professor of economics at Tulane Uni-
versity and a researcher with the National Bureau 
of Economic Research Disability Research Center. 
Laurie McCann, a senior attorney for AARP Foun-
dation Litigation, called on the EEOC to strengthen 
ADEA protections and enforcement. John Chal-
lenger of the outplacement and career transition 
firm Challenger, Gray & Christmas said that older 
workers, particularly skilled workers, are being 
channeled out of the workforce, damaging the 
country’s economic health. If more older work-
ers stayed in the workforce, it would significantly 
reduce the skilled worker shortage in the United 
States, he said.

Obama-era guidance on joint employment, 
independent contractors withdrawn. On June 7, 
Secretary of Labor Alexander Acosta announced 
that the U.S. Department of Labor’s (DOL) 2015 
and 2016 informal guidance on joint employment 
and independent contractors has been withdrawn. 
The two guidance letters from the Obama admin-
istration—FLSA 2015-1 (dealing with independent 
contractors) and FLSA 2016-1 (dealing with joint 
employment)—narrowed the definition of indepen-
dent contractor and made more employers subject 
to joint-employer status. Acosta’s announcement 
said the DOL will continue to enforce both the Fair 
Labor Standards Act (FLSA) and the Migrant and 
Seasonal Agricultural Worker Protection Act even 
though the guidance letters have been withdrawn.

Executive Order expands apprenticeships, vo-
cational training. Secretary Acosta in June hailed 
President Donald Trump’s Executive Order to ex-
pand apprenticeships and vocational training. The 
order calls on the secretary of labor, in consultation 
with the secretaries of education and commerce, to 
propose regulations that promote the development 
of apprenticeship programs by industry and trade 
groups, nonprofit organizations, unions, and joint 
labor-management organizations. It also directs the 
DOL and the Commerce Department to promote 
apprenticeships to business leaders in critical in-
dustry sectors, including manufacturing, infrastruc-
ture, cybersecurity, and health care. D
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Can extra breaks be counted as FMLA intermittent leave or 
a reasonable accommodation? Are they compensable?
by H. Mark Adams

Q  One of our employees has a diabetic condition that 
causes her pain throughout the day. Her doctor has com-
pleted the Family and Medical Leave Act (FMLA) medical 
certification and says she will need 15-minute breaks every 
two hours. That gives her two extra 15-minutes breaks in 
an eight-hour day. Do the extra breaks count as intermittent 
FMLA leave?

A  Your problem presents as much—and perhaps 
more—of a reasonable accommodation issue under 
the Americans with Disabilities Act (ADA) as it 
does an intermittent leave issue under the FMLA. 
And for good measure, it also throws in the issue of 
compensable time under the Fair Labor Standards 
Act (FLSA).

The ADA requires you to provide a reasonable accom-
modation for your employee’s disability (her diabetic 
condition) if it will enable her to perform the essen-
tial functions/requirements of her job. Similarly, the 
FMLA requires you to provide intermittent leave if 
it wouldn’t unduly disrupt your operations or other-
wise cause your business an undue hardship. So the 
first question in solving your riddle is whether it’s 
reasonable or, conversely, an undue hardship, under 
all the surrounding circumstances, to allow the extra 
breaks.

If your employee can complete the work that’s ex-
pected of her by working what amounts to a half 
hour less each day, then allowing the extra breaks is 
probably reasonable. But if the extra breaks will re-
duce her measurable productivity, disrupt your op-
erations, or result in other employees having to take 
up the slack, then perhaps the extra breaks aren’t 
reasonable.

However, if you can reasonably accommodate the 
extra breaks, they likely won’t qualify as intermit-
tent leave under the FMLA for another reason: 
Breaks of 15 minutes or less are compensable under 
the FLSA. That means if you allow the extra breaks, 
the employee would still be considered “on the 
clock” and not on a “15-minute leave of absence” 
when she takes one of her breaks. Requiring her 
to work an extra 30 minutes beyond her normal 
work schedule to make up for the extra breaks isn’t 
the answer either because you would have to pay 

her for the extra half hour of work and any result-
ing overtime if she works more than 40 hours in a 
workweek.

Q  Does an employee have the right to have someone pres-
ent at his termination or disciplinary meeting?

A  It depends on whether the employee is a mem-
ber of a collective bargaining unit represented by a 
union. In unionized workplaces, employees have the 
right under the National Labor Relations Act (NLRA) 
to bring a union representative to any meeting or in-
terview that might result in disciplinary action. That 
would include a termination meeting. The NLRA 
doesn’t give employees in nonunion workplaces the 
same right to have a representative or witness present 
in such meetings.

Q  We suspect some of our employees are using their office 
phones to make excessive personal calls. Are we allowed to 
record employees’ conversations over our telephone system?

A  Yes, but to reduce or eliminate your exposure to 
invasion-of-privacy claims, you should put your em-
ployees on notice through a written telephone use 
policy that office phones are primarily for business 
use, and although they may place and receive per-
sonal calls at work within reason, excessive personal 
calls are prohibited. Under such a policy, employees’ 
telephone calls will be subject to monitoring, and they 
should have no expectation of privacy in their use of 
office telephones.

Q  When an employee is out on leave and receiving work-
ers’ compensation, may we allow her to use her paid time 
off (PTO) to make up the difference in wages between the 
percentage that workers’ comp pays and the balance of her 
normal hours?

A  Generally, yes. However, you should coordinate 
with your workers’ comp carrier to be sure it doesn’t 
take a credit for your extra payments against the 
workers’ comp payments it is otherwise required to 

make.

Mark Adams, an editor of Louisiana 
Employment Law Letter, is a senior part-
ner in Jones Walker’s labor relations and 
employment practice. He can be reached 
in New Orleans at madams@joneswalker.
com or 504-582-8258. D
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To show that unlimited or lengthy telework is not a 
reasonable accommodation of an employee’s disability, 
employers should heed the cautionary language of the 5th 
Circuit’s decision and develop written job descriptions 
and employment policies that clearly state that regular 
worksite attendance is an essential job function when ap-
propriate. Employers also should clearly state in their em-
ployment policies and procedures that discretionary al-
lowance of telework is the exception, not the rule. Finally, 
employers should always seek legal consultation to assist 
in determining when a brief disability-based accommo-
dation of telework no longer is reasonable because of re-
quests for additional or ill-defined extensions.

Michael Foley is an associate in Jones Walker’s labor 
and employment practice group. Michael can be reached at 
mfoley@joneswalker.com or 504-582-8853. D
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‘Best for you and the baby’ text 
causes stress for employer
by Maggie Spell

A recent decision by the federal district court in Baton 
Rouge serves as a good example of what constitutes direct evi-
dence of discrimination that will advance a case to a jury trial 
as well as a reminder of how a seemingly casual and allegedly 
well-intentioned but poorly worded text message can come 
back to haunt you. Let’s take a look at what happened and see 
what lessons we can learn.

Facts
Mallory Ruh was hired to perform filing at an all-

female administrative office of Superior Home Health 
Care, which employs healthcare professionals to deliver 
at-home services to patients. Both of her supervisors, 
one of whom owns and cofounded Superior, are both 
working mothers. Ruh received favorable performance 
reviews and a couple of raises, but she and the owner 
didn’t get along well.

Ruh described her supervisor as “hateful” and 
called her “the Devil” and “Lucifer” in texts to cowork-
ers. She claimed her coworkers did the same thing. The 
owner expressed unhappiness about how Ruh talked 
“bad about people.” The company also contended that 
Ruh received repeated counseling for texting through-
out the workday and violated the policy requiring em-
ployees to clock out for meal breaks.

In early 2014, Ruh announced her pregnancy. She 
claimed her supervisors were initially supportive, but 
things changed, and they began to express displeasure at 
the frequency of her doctor visits, made comments about 
how often she missed work, and accused her of missing 

work for non-pregnancy-related reasons and engaging 
in insubordination. While the owner said she was docu-
menting the violations, Ruh denied seeing any write-ups 
and claimed they were created after she was fired.

The owner claimed that Ruh came to her office on 
June 9 and complained that she “was too stressed out and 
needed to quit,” that “it wasn’t good for her or the baby,” 
and that she hated working at Superior but needed the 
money. The company offered her a part-time position, 
which she declined for health insurance reasons.

Two days later, Ruh was hospitalized overnight after 
a car accident. She texted her supervisor that night to say 
she wouldn’t be at work the next day. So how did the 
owner respond? By sending the following text:

Due to all the recent problems we have had we 
feel it’s best for you and the baby if we just cut 
ties now b/c u r too stressed working here and 
can cause harm to the baby. We don’t want to 
cause you or the baby any stress or further prob-
lems. U can come by and get your ck just call me 
first so I know when u are coming thanks for all 
your hard work and good luck.

When Ruh filed a claim for unemployment benefits, 
the company stated she was “very emotional d/t preg-
nancy” while also citing her policy violations. When she 
filed a charge of discrimination with the Equal Employ-
ment Opportunity Commission (EEOC), the company’s 
position statement referred to her as “already an under-
performing employee with cellphone abuse problems” 
who “found herself with an unwanted pregnancy by 
a one-night stand, with her boyfriend in jail, financial 
problems, parental problems, and more.”

Pregnancy bias claim proceeds to trial
Ruh sued Superior for pregnancy discrimination 

and intentional infliction of emotional distress. The court 
found the owner’s termination text message constituted 
direct evidence of pregnancy bias because, if believed, 
it showed the company’s discriminatory motive without 
inference or presumption. The owner specifically refer-
enced terminating her as “best for [her] and the baby” 
and noted that she was “too stressed working here and 
[could] cause harm to the baby.” The company’s excuse 
was that the text was meant to “echo the employee’s own 
words back to her to spare her feelings” and to “avoid 
making the termination personal.”

Because of the direct evidence, it will now be up to 
the company to convince a jury that its reasons for the 
termination, standing alone, would have induced it to 
make the same decision regardless of Ruh’s pregnancy. 
Ruh also cast doubt on the veracity and timing of her 
write-ups (which she contended she was never shown) 
in light of her concurrent favorable evaluations and 
raises. So the case is going to trial, and a jury will have 
to decide whether the company would have made the 
same decision absent her pregnancy.

continued from pg. 2



Louisiana Employment Law Letter

August 2017 5

On the other hand, Ruh’s claim for intentional 
infliction of emotional distress was dismissed. Her 
evidence of the company’s knowledge of her personal 
problems, her difficulties with the pregnancy (includ-
ing gestational diabetes), and her admission to the 
hospital following a car accident weren’t enough to 
prove an emotional distress claim under the appli-
cable law. Although sending a text may not have been 
“the most sensitive method” of terminating her, the 
court concluded that it didn’t rise to the level of ex-
treme and outrageous conduct required to prove in-
tentional infliction of emotional distress.

The court further determined that Ruh failed to 
show that she suffered “severe emotional distress” or 
complications in her pregnancy because of her termi-
nation. The court wasn’t convinced that there was suf-
ficient evidence indicating the company desired to in-
flict severe emotional distress or knew that emotional 
distress would be substantially certain to result from its 
actions. Ruh v. Superior Home Health Care, Inc., Case No. 
14-439 (M.D. La., June 22, 2017).

What would have been best 
for the employer?

It goes without saying that you should always be 
sure you have a legitimate nondiscriminatory reason 
for terminating an employee. If you’re going to rely on 
past disciplinary issues and write-ups, make sure you 
can prove the employee had notice of the rule or expec-
tation and that you have facts showing a failure to meet 
that standard. Ensure that you’re actually telling the em-
ployee about the disciplinary actions and giving her an 
opportunity to correct the deficient behavior (unless im-
mediate discharge is warranted).

Your documentation should inform the employee 
of her misconduct or shortcomings, encourage improve-
ment in the future, and serve as a record of the disci-
pline. If you’re not telling an employee about a problem, 
she may not know there’s an issue, and she won’t know 
how to fix it in the future. It’s a lot more difficult to claim 
that an employee repeatedly violated a policy if you 
never told her there was a problem in the first place. So 
you should always share your documentation with the 
employee in a counseling session.

It’s also important to be consistent and honest. If 
you’re constantly writing an employee up, your past 
counseling and disciplinary actions should be reflected 
in her subsequent performance reviews. An employee 
shouldn’t receive glowing performance reviews and 
raises if you’ve got a stack of recent disciplinary actions. 
If you’re inconsistent, there may be a question about the 
truthfulness of your disciplinary actions in light of the 
employee’s positive performance reviews—like there 
was in this case.

Finally, always be careful about what you’re putting 
in writing—whether it’s an e-mail, a submission to an 

administrative agency (e.g., evidence in an unemploy-
ment proceeding or an EEOC position statement in 
response to a charge of discrimination), or even a text 
message. Those can all be used as evidence against you 
later on, so you shouldn’t do it, say it, or put it in writing 
if you wouldn’t want a jury to see it. And you should 
think about how you’re going to notify an employee of 
her discharge—an e-mail or a text probably isn’t the best 
way to do it.

Maggie Spell is a partner in Jones Walker’s labor relations 
and employment practice. She can be reached in New Orleans 
at mspell@joneswalker.com or 504-582-8262. D
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Supreme Court delivers 
sermon on ERISA ‘church 
plan’ exemption

The Employee Retirement Income Security Act of 1974 
(ERISA) generally requires private employers offering pension 
plans to adhere to a lengthy list of rules designed to ensure plan 
solvency and protect plan participants. Church plans, however, 
are exempt from those requirements. But what exactly con-
stitutes a “church plan”? The U.S. Supreme Court has just 
ruled—unanimously—on this issue.

Church-affiliated hospital pension plans
The case involved three church-affiliated nonprof-

its that run hospitals and other healthcare facilities. The 
hospitals offer defined-benefit pension plans to their 
employees. The plans were established by the hospitals 
themselves—not by a church—and are managed by in-
ternal employee benefits committees.

The three hospitals involved in the case were Advo-
cate Health Care Network, associated with the Evangeli-
cal Lutheran Church in America and the United Church 
of Christ; Saint Peter’s Health Care System, which is both 
owned and controlled by a Roman Catholic diocese; and 
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Dignity Health, which maintains ties to the Catholic reli-
gious orders that initially sponsored some of its facilities.

A group of current and former employees filed class 
actions alleging that the hospitals’ pension plans didn’t 
fall within ERISA’s church-plan exemption because 
they weren’t established by a church. The district courts 
agreed with the employees, ruling that a plan must be 
established by a church to qualify for the exemption, and 
the appeals courts affirmed the district court’s ruling.

The U.S. Supreme Court, however, ruled 8-0 (Justice 
Neil Gorsuch didn’t participate in the case) that a plan 
maintained by a principal-purpose organization quali-
fies as a “church plan,” regardless of who established it.

Majority opinion
Justice Elena Kagan wrote the majority opinion. 

The definition of “church plan” came in two distinct 
phases, noted the Court. Initially, ERISA defined it as 
a “plan established and maintained . . . for its employ-
ees . . . by a church or by a convention or association of 
churches.”

But in 1980, Congress amended the statute to ex-
pand the definition. Now, for purposes of the church-
plan definition, an “employee of a church” includes an 
employee of a church-affiliated organization, such as the 
hospitals in this case.

Congress in 1980 also added a provision stating that 
the definition of “church plan” includes a plan estab-
lished or maintained by an entity whose principal pur-
pose is to fund or manage a benefit plan for the employ-
ees of churches or church affiliates.

The intent of Congress, the Supreme Court con-
cluded, was to encompass a different type of plan in the 
definition—one that “should receive the same treatment 
(i.e., an exemption) as the type described in the old defi-
nition.” And these “newly favored plans” are described 
by the Court as those maintained by “principal-purpose 
organizations,” regardless of their origins.

In short, the Court stated that “because Congress 
deemed the category of plans ‘established and main-
tained by a church’ to ‘include’ plans ‘maintained by’ 
principal-purpose organizations, those plans—and all 
those plans—are exempt from ERISA’s requirements.” 
Advocate Health Care Network v. Stapleton, U.S. Supreme 
Court 581 U.S. ___ (June 5, 2017).

Sotomayor: Right decision, 
but a troubling one

Justice Sonia Sotomayor, in a concurring opin-
ion, noted that the majority opinion meant that “scores 
of employees—who work for organizations that look 
and operate much like secular businesses—potentially 
might be denied ERISA’s protections. In fact, it was the 
failure of unregulated ‘church plans’ that spurred cases 
such as these.”

While Sotomayor joined the majority opinion be-
cause she was “persuaded that it correctly interprets the 
relevant statutory text,” she was nonetheless “troubled 
by the outcome of these cases.” She noted that while 
Congress acted in 1980 to exempt plans established by 
orders of Catholic Sisters, “it is not at all clear that Con-
gress would take the same action today with respect to 
some of the largest health-care providers in the country 
. . . organizations [that] bear little resemblance to those 
Congress considered when enacting the 1980 amend-
ment.” D
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Best practices for employers 
under EEOC’s new SEP

The Equal Employment Opportunity Commission 
(EEOC) recently released its Strategic Enforcement Plan (SEP) 
for 2017 to 2021. The new plan replaces an earlier version is-
sued in 2012, but it isn’t a radical departure from the agency’s 
previous agenda. Employers hoping for a more employer-
friendly EEOC under the new administration may be disap-
pointed by the 2017 SEP.

The plan makes clear that the agency will continue to ag-
gressively investigate and litigate issues it sees as having the 
greatest impact on the development of the law or on promoting 
compliance across a large organization or industry. The EEOC 
expresses its intent to “focus on strategic impact” to be effective 
as a “national law enforcement agency,” despite its increas-
ingly limited funding and staffing.

The new plan focuses on developing substantive areas, in-
cluding the “gig economy,” “backlash” discrimination against 
Muslim and Middle Eastern employees, and discriminatory 
hiring and recruitment policies. It also makes clear that hot-
button topics from recent years are likely here to stay. Employ-
ers are strongly urged to develop practices now to help them 
avoid EEOC charges and withstand the agency’s scrutiny.
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EEOC takes on ‘gig economy’
Today, employees are more likely than ever before 

to be temporary, part-time, leased, employed through a 
staffing agency, or employed by more than one employer. 
These days, more workers fall in that ill-defined gray 
zone between true independent contractors and employ-
ees. The “gig economy” is defined by the prevalence of 
short-term contracts and freelance work. In its SEP, the 
EEOC “adds a new priority to address issues related to 
complex employment relationships and structures in the 
21st century workplace, focusing specifically on tempo-
rary workers, staffing agencies, independent contractor 
relationships, and the on[-]demand economy.”

Employers that use those types of employment ar-
rangements must remember that “gig” workers can also 
allege discrimination or harassment. Don’t cut corners 
on training on your antidiscrimination and antiharass-
ment policies. Temporary employees may be viewed as 
easy targets for harassment, discriminatory treatment, or 
bullying. As the recent events at Uber have made clear, 
companies that grow quickly need to make sure they 
“grow up” by timely implementing clear and consistent 
policies and encouraging a culture of professionalism.

Discrimination against Muslim, 
Middle Eastern employees

Another focus area for the EEOC is “addressing 
discriminatory practices against those who are Muslim 
or Sikh, or persons of Arab, Middle Eastern, or South 
Asian descent, as well as persons perceived to be mem-
bers of these groups.” While it’s somewhat unusual for 
the EEOC to announce that it will specifically focus on 
particular religious groups or nationalities, the plan ex-
plains that strategic protection is necessary because of 
“backlash against [those groups] from tragic events in 
the United States and abroad.” It’s unclear how enforce-
ment of the issue will proceed under the new presiden-
tial administration.

Remember that you must provide employees rea-
sonable accommodations for religious observances, in-
cluding breaks for prayers. Appearance and dress code 
standards that arbitrarily ban or restrict beards, turbans, 
or head coverings likely will draw increased scrutiny 
from the EEOC. Backlash discrimination should be spe-
cifically covered in antidiscrimination training.

Barriers in recruitment and hiring
The EEOC restated its commitment to eliminat-

ing barriers in recruitment and hiring and added new 
details to its goal. Specifically, the EEOC will take aim 
at the lack of diversity in certain industries, including 
technology and police work, and the increasing use and 
impact of data-driven employment screening tools. Em-
ployers in targeted industries should continue to focus 
on recruiting a diverse workforce.

Employers that use online applications, algorithms, 
or similar data tools to screen applicants must be partic-
ularly careful. Those tools can provide a first look at ap-
plicants and assist hiring managers. However, you must 
know what parameters are used in the screenings and 
make sure you consider how the screenings could pre-
sent barriers (even unintentionally) for groups such as 
older workers, minorities, women, and people with dis-
abilities. For example, a screening tool that automatically 
eliminates applicants with a long gap in employment 
may unintentionally have a disparate impact on women 
who left the workforce to care for a young family. Date-
of-birth inquiries could discriminate against older work-
ers. Online application processes that aren’t accessible to 
people with disabilities present an obvious problem.

Screening applicants by checking their social media 
profiles also can be risky. Social media profiles may re-
veal more than a potential employer should know about 
employees’ religion or other protected characteristics.

Pregnancy discrimination,  
unequal pay, LGBT protections

The EEOC will continue to prioritize substantive is-
sues such as rooting out pregnancy discrimination, pre-
venting unequal pay, and protecting LGBT individuals 
from discrimination.

The EEOC has focused on accommodating employ-
ees’ pregnancy-related limitations. Employers are re-
minded that pregnant employees should be treated the 
same as nonpregnant employees with a similar ability 
or inability to work. Remember, if a pregnant employee 
hasn’t requested leave or a new role, you can’t force 
her to take leave or change roles because you believe 
she shouldn’t perform a certain job. At the same time, 
a pregnant employee who requests an accommodation 
should be treated the same as other employees who re-
quest accommodations.

The EEOC will continue to focus on equal pay. How-
ever, the SEP makes clear the agency won’t focus on 
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equal pay strictly as a gender issue: “The Commission will also 
focus on compensation systems and practices that discriminate 
based on any protected basis.” The guidance reminds employers 
that pay differentials should be based on seniority, merit, or quan-
tity or quality of production, not on protected characteristics.

Finally, as you likely know by now, the EEOC interprets the 
prohibition against sex discrimination under Title VII of the Civil 
Rights Act of 1964 as forbidding employment discrimination 
based on gender identity and sexual orientation. The agency has 
enjoyed great success in enforcing its position. It has obtained 
more than $6 mil lion in monetary relief for LGBT workers, re-
quired policy changes by employers, and convinced a growing 
number of courts to endorse its interpretation of Title VII.

The number of EEOC charges based on sexual orientation or 
gender identity increased by 34 percent in 2015. The agency is 
unlikely to slow down in its strategic enforcement in this area, 
and you would do well to include sexual orientation and gender 
identity as protected characteristics in your equal employment 
and antiharassment policies. The Human Rights Campaign has 
reported that the vast majority—89 percent—of Fortune 500 
companies already prohibit discrimination based on sexual ori-
entation, and two-thirds prohibit discrimination based on gen-
der identity. 

Bottom line
The EEOC expects employers to follow not only the laws it 

enforces but also its interpretations of those laws. Take the time 
to analyze your work environment regarding the issues in the 
agency’s SEP. Consider revising your policies and practices to 
more closely align them with the EEOC’s strategic positions. 
Your efforts will prove to be invaluable if your company faces an 
EEOC charge or investigation. D
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