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Missouri law presumes that all employ-
ees are employed at will. This means either 
the employee or the employer may terminate 
the employment relationship at any time, 
with or without cause. Despite this pre-
sumption, Missouri law has three judicially 
created exceptions to at-will employment, in 
addition to obvious discriminatory reasons. 
Terminating an at-will employee for any of 
these three reasons makes you vulnerable to 
a wrongful discharge claim. Recently, how-
ever, the Supreme Court of Missouri clari-
fied that these exceptions don’t extend to in-
dependent contractors.

Facts
In 2002, Bishop & Associates, LLC 

(B&A), entered into an independent 
contractor agreement with Ameren 
Corporation under which B&A would 
provide plumbing and draining work—
backflow testing on a scheduled basis 
and emergency preventative mainte-
nance on an as-needed basis—for sev-
eral Ameren facilities in Missouri and 
Illinois. The agreement was nonexclu-
sive and permitted Ameren to termi-
nate the agreement at any time and for 
any reason with a 30-day written notice.

Between 2005 and 2010, nearly 100 
percent of B&A’s workload was allocated 
to Ameren. B&A performed the major-
ity of the plumbing services at Ameren 
facilities. It also prepared reports for 

Ameren management identifying po-
tential environmental and contamina-
tion issues. B&A thereafter attempted to 
expand its relationship with Ameren by 
securing a three-year service contract. 
However, Ameren rejected its proposal. 

Following their failed negotiations 
for a fixed-duration contract, Ameren 
adopted a policy that required providers 
to bid on its service projects. Concerned 
about a reduction in its own business, 
B&A once again prepared a report for 
high-ranking Ameren officials detail-
ing Ameren’s potential environmental 
contamination risks and the risks as-
sociated with hiring other contractors 
that were less focused on preventative 
maintenance. Two months later, on July 
29, 2010, Ameren gave B&A notice of its 
intent to terminate their service agree-
ment after 30 days.

In 2012, B&A filed a four-count pe-
tition against Ameren and individual 
Ameren supervisors. It alleged that 
Ameren wrongfully discharged it in 
violation of public policy because of the 
reports made to high-level Ameren of-
ficials documenting environmental and 
public safety hazards at Ameren facili-
ties. It also alleged that Ameren breached 
the implied covenant of good faith and 
fair dealing when it terminated its rela-
tionship with B&A. B&A further alleged 
that Ameren supervisors defamed it and 
wrongfully interfered with its business 
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by making statements that B&A was overly expensive, 
performed unnecessary work, used excessive equipment, 
and turned everything into a project to benefit itself.

Wrongful discharge in 
violation of public policy

The Missouri Supreme Court adopted the public-
policy exception to the at-will employment doctrine to 
encourage employers to refrain from coercing employ-
ees into a dilemma of choosing between their liveli-
hoods and reporting serious misconduct in the work-
place. The court held that an at-will employee may not 
be terminated (1) for refusing to violate the law or any 
well-established and clear mandate of public policy as 
expressed in the constitution, statutes, regulations, or 
rules created by a governmental body or (2) for report-
ing wrongdoing or violations of law to superiors or pub-
lic authorities. Following the Missouri Supreme Court’s 
decision, the Missouri Court of Appeals recognized a 
third category in the public policy exception: At-will em-
ployees may not be terminated for acting in a manner 
public policy would encourage. If an employer termi-
nates an employee for any of these three reasons, then 
the employee has a claim for wrongful discharge based 
on the public policy exception.

The public policy exception to the at-will employ-
ment rule, often called the wrongful discharge doctrine, 
is very narrowly drawn. Accordingly, Missouri courts 
have never extended applicability of the wrongful dis-
charge exception to circumstances outside of the em-
ployer-employee relationship because courts have failed 
to find the same disparity in bargaining power and con-
cerns of coercion in other types of relationships. Conse-
quently, to file a claim for wrongful discharge in viola-
tion of public policy, the victim must establish, among 
other things, that there was an employer-employee 
relationship.

B&A’s claim
B&A’s claim for wrongful discharge failed because 

it couldn’t establish that an employer-employee relation-
ship existed between it and Ameren. It admitted that at 
all times during the relationship, it was an independent 
contractor. However, it requested that the court extend 
applicability of the public policy exception to indepen-
dent contractors in circumstances in which the indepen-
dent contractor has a continuing relationship with the 
client and is devoting a substantial portion of its work 
to that client. 

The court refused to allow for such an extension, 
noting that as an independent contractor, B&A had the 
ability to work for other customers but instead chose to 
devote the majority of its time to Ameren. Such a choice 
wasn’t representative of the type of coercion the public 
policy exception sought to eliminate. As a result, the 

court declined to extend the exception to relationships 
outside of the employer-employee context.

Bottom line
The Missouri Supreme Court has now confirmed 

that the exceptions to the at-will employment doctrine 
won’t be applied outside of the employer-employee re-
lationship. This is especially true when the relationship 
at issue fails to present the same concerns underlying 
the initial adoption 
of the exception. This 
case not only clarifies 
Missouri’s intentions 
for a narrow appli-
cation of the public 
policy exception, 
but it also highlights 
Missouri courts’ un-
willingness to liber-
ally permit circum-
vention of the at-will 
doctrine. If it was the intention of the parties to create an 
at-will employment relationship, then Missouri courts 
will continue to strictly construe the relationship as such 
and permit discretionary terminations absent applica-
tion of an established public policy exception (or other 
unlawful motive).

This case shouldn’t be taken as a suggestion to clas-
sify individuals who should be employees as indepen-
dent contractors to avoid potential liability for wrongful 
termination. The law still presumes that all individuals 
who work for a business are employees, and the legal 
tests required to classify an individual as an indepen-
dent contractor still must be met. That said, Missouri 
businesses can now be sure that properly classified inde-
pendent contractors may not assert claims for wrongful 
termination in violation of public policy when the inde-
pendent contractor relationship ends.

The author can be reached at bherron@armstrongteasdale.
com. D
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Forcing an employee to 
withdraw an order of 
protection violates public policy
by Ida S. Shafaie

Ordinarily, at-will employees can be terminated at any 
time for any reason or for no reason at all. Nevertheless, Mis-
souri courts have recognized an exception to the at-will doc-
trine in cases in which a discharge violates Missouri public 
policy. While some circumstances fall into a gray area, many 
wrongful discharge claims could be avoided by using com-
monsense principles. The overview below demonstrates a more 
clear-cut scenario that you can apply to similar situations.

Facts
LaToya Ballard worked as a nurse at the Rancho 

Manor Healthcare and Rehabilitation Center, along with 
fellow nurse Jason Henderson. The two nurses had been 
in a romantic relationship for approximately six years 
and had two children together. In October 2014, Hender-
son assaulted Ballard in her home, hurting both her and 
one of their children. Henderson was arrested, and Bal-
lard obtained a temporary order of protection against 
him. The next day at work, she let her direct supervi-
sor know about the order of protection. Her supervisor 
stated she would arrange Ballard’s work schedule so she 
wouldn’t have to work with Henderson.

A short time later, Henderson was promoted and 
became one of Ballard’s supervisors. This turned into a 
problem a few weeks later when Ballard received a full 
order of protection against Henderson that prohibited 
him from entering Rancho Manor while she was pres-
ent. She immediately informed management of this de-
velopment and was promised a plan to prevent interac-
tion in violation of the order of protection. No plan was 
ever put into place.

In December 2014, Ballard called Rancho Manor to 
request a sick day, and Henderson answered the phone. 
He was verbally abusive and threatened to file a com-
plaint if she took a day off work. Because of the threat, 
she came to work but notified her direct supervisor at 
the end of the day that she had worked while Henderson 
was present. She was reprimanded by her direct supe-
rior for her conduct. 

Several days later, a member of Rancho Manor 
management contacted Ballard and asked her to with-
draw her full order of protection against Henderson, 
and she refused. The same management individual 
called Ballard later that day and made the same re-
quest, and again she refused. She was informed she 
wouldn’t be placed on a work schedule until she with-
drew the order of protection. As a result, she resigned 

from Rancho Manor because she was no longer receiv-
ing work assignments.

Public policy exception to 
employment at will

There’s no doubt that Ballard was employed by Ran-
cho Manor as an at-will employee. Nevertheless, the 
Missouri Court of Appeals found that she could assert 
a claim against Rancho Manor for wrongful termination 
in violation of public policy. Under Missouri law, an em-
ployer will be liable for a wrongful termination, despite 
the at-will employment doctrine, if the employee is ter-
minated for any of the following conduct: 

(1) Refusing to perform an illegal act or any act contrary 
to a strong mandate of public policy; 

(2) Reporting to superiors or third parties about con-
duct of fellow employees or supervisors that violates 
the law or public policy; 

(3) Acting in a manner public policy would encourage; 
and/or 

(4) Filing a workers’ compensation claim. 

In this case, Ballard’s claim focused on the third sce-
nario: actions public policy would encourage.

Missouri Adult Abuse Act
Because the public policy exception is meant to be 

applied narrowly, wrongful discharge claims must be 
based on a clear mandate of public policy. A strong in-
ference can be drawn from a statute that encompasses 
a public policy rationale. In Ballard’s case, she relied on 
the Missouri Adult Abuse Act (MAAA), which sets forth 
an avenue for domestic violence victims to seek orders 
of protection.

Although the statute doesn’t explicitly address 
wrongful discharge, the language indicates a clear in-
tent to protect domestic violence victims and their physi-
cal safety through court intervention. The statute also 
provides victims extended access to courts and protects 
them from having to reveal their home addresses. The 
court of appeals characterized these accommodations as 
ones that remove roadblocks for victims seeking to use 
the order of protection process.

Narrow vs. broad interpretation
Rancho Manor tried to argue that because the 

MAAA didn’t explicitly prohibit termination of an em-
ployee for refusing to withdraw an order of protection, 
it couldn’t be the basis of a valid claim. That argument 
was unsuccessful. The court indicated that although the 
public policy exception is narrow, it will allow claims for 
direct violation of a statute and violations that are “re-
flected by” a statute. In this case, Ballard’s termination 
fell into the latter category of wrongful conduct. The 
court found that she acted in a way that public policy 
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would encourage by using the protections of the MAAA and 
obtaining an order of protection.

The court of appeals took its interpretation even further by 
comparing Rancho Manor’s request to withdraw the order of 
protection to the scenario of an employee testifying at a judicial 
proceeding. To support the comparison, the court stated that in 
order to withdraw the order of protection, Ballard would have 
to attend a hearing and provide testimony. The court viewed 
the demand to withdraw as a demand to testify, which the court 
indicated would also be in violation of public policy.

Bottom line
Analyzing whether a condition of employment or action 

is against public policy isn’t always easy. This case shows that 
courts continue to broaden the exceptions to the at-will employ-
ment doctrine. Despite this, staying aware of certain triggers 
and using your common sense can help you avoid liability. Be 
alert to any action that jeopardizes employee safety or demands 
conduct that contradicts a lawful court order. Be mindful of 
imposing any condition of employment that may force an em-
ployee to act against public policy principles, whether explicit 
or clearly implied. Because you could be facing liability in situa-
tions in which a cause of action was never intended, tread care-
fully and consult with counsel before taking any action.

The author can be reached at ishafaie@armstrongteasdale.com. D
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Best practices for employers 
under EEOC’s new SEP

The Equal Employment Opportunity Commission (EEOC) re-
cently released its Strategic Enforcement Plan (SEP) for 2017 to 2021. 
The new plan replaces an earlier version issued in 2012, but it isn’t a 
radical departure from the agency’s previous agenda. Employers hop-
ing for a more employer-friendly EEOC under the new administration 
may be disappointed by the 2017 SEP.

The plan makes clear that the agency will continue to aggressively 
investigate and litigate issues it sees as having the greatest impact on 
the development of the law or on promoting compliance across a large 
organization or industry. The EEOC expresses its intent to “focus 
on strategic impact” to be effective as a “national law enforcement 
agency,” despite its increasingly limited funding and staffing.

The new plan focuses on developing substantive areas, including the 
“gig economy,” “backlash” discrimination against Muslim and Middle 
Eastern employees, and discriminatory hiring and recruitment policies. 
It also makes clear that hot-button topics from recent years are likely here 
to stay. Employers are strongly urged to develop practices now to help 
them avoid EEOC charges and withstand the agency’s scrutiny.

EEOC takes on ‘gig economy’
Today, employees are more likely than ever before to be tem-

porary, part-time, leased, employed through a staffing agency, 
or employed by more than one employer. These days, more 

EEOC marks 50th anniversary of ADEA with 
discussion on discrimination. Experts invited to a 
June meeting of the Equal Employment Opportu-
nity Commission (EEOC) told of the continuing ef-
fects of age discrimination 50 years after passage of 
the Age Discrimination in Employment Act (ADEA). 
A 2017 AARP survey reports that nearly two-thirds 
of workers age 55 to 64 report their age as a bar-
rier to getting a job. Also, a 2015 survey using ré-
sumés for workers at various ages found significant 
discrimination in hiring for female applicants and 
the oldest applicants, according to Patrick Button, 
an assistant professor of economics at Tulane Uni-
versity and a researcher with the National Bureau 
of Economic Research Disability Research Center. 
Laurie McCann, a senior attorney for AARP Foun-
dation Litigation, called on the EEOC to strengthen 
ADEA protections and enforcement. John Chal-
lenger of the outplacement and career transition 
firm Challenger, Gray & Christmas said that older 
workers, particularly skilled workers, are being 
channeled out of the workforce, damaging the 
country’s economic health. If more older work-
ers stayed in the workforce, it would significantly 
reduce the skilled worker shortage in the United 
States, he said.

Obama-era guidance on joint employment, 
independent contractors withdrawn. On June 7, 
Secretary of Labor Alexander Acosta announced 
that the U.S. Department of Labor’s (DOL) 2015 
and 2016 informal guidance on joint employment 
and independent contractors has been withdrawn. 
The two guidance letters from the Obama admin-
istration—FLSA 2015-1 (dealing with independent 
contractors) and FLSA 2016-1 (dealing with joint 
employment)—narrowed the definition of indepen-
dent contractor and made more employers subject 
to joint-employer status. Acosta’s announcement 
said the DOL will continue to enforce both the Fair 
Labor Standards Act (FLSA) and the Migrant and 
Seasonal Agricultural Worker Protection Act even 
though the guidance letters have been withdrawn.

Executive Order expands apprenticeships, vo-
cational training. Secretary Acosta in June hailed 
President Donald Trump’s Executive Order to ex-
pand apprenticeships and vocational training. The 
order calls on the secretary of labor, in consultation 
with the secretaries of education and commerce, to 
propose regulations that promote the development 
of apprenticeship programs by industry and trade 
groups, nonprofit organizations, unions, and joint 
labor-management organizations. It also directs the 
DOL and the Commerce Department to promote 
apprenticeships to business leaders in critical in-
dustry sectors, including manufacturing, infrastruc-
ture, cybersecurity, and health care. D

AGENCY ACTION
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workers fall in that ill-defined gray zone between true indepen-
dent contractors and employees. The “gig economy” is defined 
by the prevalence of short-term contracts and freelance work. In 
its SEP, the EEOC “adds a new priority to address issues related 
to complex employment relationships and structures in the 21st 
century workplace, focusing specifically on temporary workers, 
staffing agencies, independent contractor relationships, and the 
on[-]demand economy.”

Employers that use those types of employment arrange-
ments must remember that “gig” workers can also allege dis-
crimination or harassment. Don’t cut corners on training on 
your antidiscrimination and antiharassment policies. Tempo-
rary employees may be viewed as easy targets for harassment, 
discriminatory treatment, or bullying. As the recent events at 
Uber have made clear, companies that grow quickly need to 
make sure they “grow up” by timely implementing clear and 
consistent policies and encouraging a culture of professionalism.

Discrimination against Muslim, 
Middle Eastern employees

Another focus area for the EEOC is “addressing discrimi-
natory practices against those who are Muslim or Sikh, or per-
sons of Arab, Middle Eastern, or South Asian descent, as well 
as persons perceived to be members of these groups.” While it’s 
somewhat unusual for the EEOC to announce that it will spe-
cifically focus on particular religious groups or nationalities, 
the plan explains that strategic protection is necessary because 
of “backlash against [those groups] from tragic events in the 
United States and abroad.” It’s unclear how enforcement of the 
issue will proceed under the new presidential administration.

Remember that you must provide employees reasonable ac-
commodations for religious observances, including breaks for 
prayers. Appearance and dress code standards that arbitrarily 
ban or restrict beards, turbans, or head coverings likely will 
draw increased scrutiny from the EEOC. Backlash discrimi-
nation should be specifically covered in antidiscrimination 
training.

Barriers in recruitment and hiring
The EEOC restated its commitment to eliminating barriers 

in recruitment and hiring and added new details to its goal. Spe-
cifically, the EEOC will take aim at the lack of diversity in cer-
tain industries, including technology and police work, and the 
increasing use and impact of data-driven employment screen-
ing tools. Employers in targeted industries should continue to 
focus on recruiting a diverse workforce.

Employers that use online applications, algorithms, or simi-
lar data tools to screen applicants must be particularly careful. 
Those tools can provide a first look at applicants and assist hir-
ing managers. However, you must know what parameters are 
used in the screenings and make sure you consider how the 
screenings could pre sent barriers (even unintentionally) for 
groups such as older workers, minorities, women, and people 
with disabilities. For example, a screening tool that automati-
cally eliminates applicants with a long gap in employment may 

WORKPLACE TRENDS

Survey finds HR gaining C-suite influence. 
A survey from payroll and HR software provider 
Paychex finds that HR leaders at small and midsize 
companies say they have grown beyond serving a 
traditional administrative function to taking on a 
more strategic role within their organizations. The 
survey of more than 300 HR decision makers from 
organizations with 50 to 500 employees found that 
75% of respondents feel HR technology has en-
abled them to secure a seat at the leadership table. 
According to the study, 41% of respondents meet 
with their CEO or CFO or both on a weekly basis, 
while close to one-third have access to top man-
agement when they need it.

Unemployment rate for persons with disabili-
ties stable in 2016. The U.S. Bureau of Labor Statis-
tics (BLS) reported in June 2017 that the unemploy-
ment rate for persons with a disability, at 10.5%, 
was little changed from the previous year, while 
the rate for those without a disability declined to 
4.6%. Highlights of the 2016 data show that nearly 
half of all persons with a disability were age 65 
and over, about three times larger than the share of 
those with no disability. Also, for all age groups, the 
employment-population ratio was much lower for 
persons with a disability than for those with no dis-
ability. Another finding showed that for all educa-
tional attainment groups, jobless rates for persons 
with a disability were higher than those for persons 
without a disability. The report also noted that in 
2016, 34% of workers with a disability were em-
ployed part-time, compared to 18% for those with 
no disability. Also, employed persons with a dis-
ability were more likely to be self-employed than 
those with no disability.

Study finds employees dissatisfied with senior 
leaders. A survey from advisory firm Willis Towers 
Watson finds that U.S. employees give their senior 
leadership low marks on key aspects of people 
management, including the ability to develop fu-
ture leaders, evoke trust and confidence, and dem-
onstrate sincere interest in employees’ well-being. 
The Willis Towers Watson Global Workforce Study 
found that just 45% of U.S. employees have trust 
and confidence in the job being done by their or-
ganization’s top leaders. That’s down from 55% of 
those who responded similarly in 2014. Just under 
half (47%) believe leaders have a sincere interest in 
employee well-being, while just 41% think their or-
ganization is doing a good job of developing future 
leaders. The research found that employees give 
their immediate managers higher grades. Eighty-
one percent say their managers treat them with re-
spect, while 75% say managers assign them tasks 
that are suited to their skills and abilities. D
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unintentionally have a disparate impact on women who left the 
workforce to care for a young family. Date-of-birth inquiries 
could discriminate against older workers. Online application 
processes that aren’t accessible to people with disabilities pres-
ent an obvious problem.

Screening applicants by checking their social media profiles 
also can be risky. Social media profiles may reveal more than a 
potential employer should know about employees’ religion or 
other protected characteristics.

Pregnancy discrimination,  
unequal pay, LGBT protections

The EEOC will continue to prioritize substantive issues such 
as rooting out pregnancy discrimination, preventing unequal 
pay, and protecting LGBT individuals from discrimination.

The EEOC has focused on accommodating employees’ 
pregnancy-related limitations. Employers are reminded that 
pregnant employees should be treated the same as nonpreg-
nant employees with a similar ability or inability to work. Re-
member, if a pregnant employee hasn’t requested leave or a new 
role, you can’t force her to take leave or change roles because 
you believe she shouldn’t perform a certain job. At the same 
time, a pregnant employee who requests an accommodation 
should be treated the same as other employees who request 
accommodations.

The EEOC will continue to focus on equal pay. However, 
the SEP makes clear the agency won’t focus on equal pay strictly 
as a gender issue: “The Commission will also focus on compen-
sation systems and practices that discriminate based on any 
protected basis.” The guidance reminds employers that pay 
differentials should be based on seniority, merit, or quantity or 
quality of production, not on protected characteristics.

Finally, as you likely know by now, the EEOC interprets the 
prohibition against sex discrimination under Title VII of the Civil 
Rights Act of 1964 as forbidding employment discrimination 
based on gender identity and sexual orientation. The agency has 
enjoyed great success in enforcing its position. It has obtained 
more than $6 mil lion in monetary relief for LGBT workers, re-
quired policy changes by employers, and convinced a growing 
number of courts to endorse its interpretation of Title VII.

The number of EEOC charges based on sexual orientation or 
gender identity increased by 34 percent in 2015. The agency is un-
likely to slow down in its strategic enforcement in this area, and 
you would do well to include sexual orientation and gender iden-
tity as protected characteristics in your equal employment and an-
tiharassment policies. The Human Rights Campaign has reported 
that the vast majority—89 percent—of Fortune 500 companies 
already prohibit discrimination based on sexual orientation, and 
two-thirds prohibit discrimination based on gender identity. 

Bottom line
The EEOC expects employers to follow not only the laws it 

enforces but also its interpretations of those laws. Take the time 
to analyze your work environment regarding the issues in the 

Union leader hails decision to allow more 
H-2B visas. Terry O’Sullivan, general president of 
the Laborers’ International Union of North America 
(LIUNA) has spoken out in favor of the U.S. De-
partment of Homeland Security’s (DHS) decision 
to allow an additional 15,000 H-2B visas. “While 
LIUNA has long expressed concern about the use 
of H-2B visas in the construction and landscaping 
industries, we appreciate the restraint shown by 
[DHS] and the [U.S.] Department of Labor [DOL] 
with this relatively modest increase in the number 
of visas allowed this year,” O’Sullivan said after the 
decision was announced in July. “LIUNA supports 
the new requirement that employers seeking H-2B 
visas must demonstrate that their business will suf-
fer ‘irreparable harm’ under penalty of perjury, as 
well as the new tip line to report H-2B abuses and 
employer violations.”

AFL-CIO president speaks out against NLRB 
picks. AFL-CIO President Richard Trumka has 
voiced his objections to President Donald Trump’s 
picks for the National Labor Relations Board 
(NLRB). Trumka expressed concern that Marvin Ka-
plan and William Emanuel may not be committed 
to the rights and protections guaranteed by labor 
laws. “On their face, the resumes of both nominees 
appear to be in direct conflict with the mission of 
the NLRB,” Trumka said in July. He said adding Ka-
plan and Emanuel to the Board “can further em-
power corporations and CEOs to take away our 
freedoms at work.”

Union video targets privatization. The Ameri-
can Federation of Government Employees (AFGE) 
has released a video criticizing efforts to privatize 
government services. “Government’s job is to serve 
the public. Business’s job is to make a profit,” the 
video says. It continues by saying, “Your tax dollars 
already pay for these services. Why sell them off to 
profiteers who will cut corners.” AFGE produced 
the video in response to proposals by the Trump 
administration and lawmakers to privatize many 
key government programs and services. “Politicians 
often talk about wanting to run the government 
more like a business,” AFGE President J. David Cox 
Sr. said. “But what that really means is handing over 
public services to private corporations, who will 
raise costs and lower services just to make a buck.”

Steelworkers criticize delay in action to sup-
port steel industry. United Steelworkers Interna-
tional President Leo W. Gerard spoke out in July 
against reports that the Trump administration had 
decided to delay action in support of the domestic 
steel industry. “Delay is devastating,” Gerard said. 
“Since the president announced an investigation 
in April, attacks on the U.S. steel sector have sky-
rocketed, with imports up 18 percent.” He went on 
to say that workers’ hopes were raised during the 
campaign, but now workers “are sick and tired of 
Washington politicians saying they care and drag-
ging their feet.” D
FED, unions, immigration, a, hiring, nlrb
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agency’s SEP. Consider revising your policies and prac-
tices to more closely align them with the EEOC’s strate-
gic positions. Your efforts will prove to be invaluable if 
your company faces an EEOC charge or investigation. D

PERSONNEL POLICIES
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Active shooter: What 
should you do?

There is no shortage of media coverage on public violence. 
Because of all the attention given to mass shootings, many em-
ployers are considering whether they need an active shooter 
policy. This article provides guidance on how to address the 
issue.

Do you need an active shooter policy?
An active shooter situation is just one type of work-

place violence your company could face. Despite the 
amount of media coverage, active shooters are extremely 
rare. Most employers are better served by a general pol-
icy on workplace violence. Your policy should include 
three key components:

(1) A clear prohibition of actual or threatened vio-
lence. Employees should have no doubt that this is 
not a joking matter. Employees who lose their com-
posure and threaten to injure others should be sub-
ject to severe discipline, up to and including termi-
nation, regardless of whether they actually intend to 
follow through on the threat.

(2) A response plan. If workplace violence occurs, em-
ployees need to know what to do. Every workplace 
is different, but basic response plans should include 
a process for locking down the worksite, isolating 
the armed individual to the extent possible, and con-
tacting authorities. Implement a policy of retreating 
when possible and contacting law enforcement for 
aid.

(3) A mandatory reporting component. Finally, em-
ployers should have a mandatory reporting policy. 
Employees who overhear threats of violence must 
report them to management so they can be investi-
gated and addressed. The best possible outcome is 
identifying and neutralizing threats before they be-
come physical violence.

Bottom line
Employers should have a plan on how to address 

workplace violence, but an active shooter policy is not 
required. Instead, craft a policy that addresses all types 
of workplace violence, including verbal threats and cata-
strophic active shooter situations. Having one policy en-
sures that employees follow a single plan of action and 
means they are less likely to get confused in an emer-
gency. D
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Supreme Court delivers 
sermon on ERISA ‘church 
plan’ exemption

The Employee Retirement Income Security Act of 1974 
(ERISA) generally requires private employers offering pension 
plans to adhere to a lengthy list of rules designed to ensure plan 
solvency and protect plan participants. Church plans, however, 
are exempt from those requirements. But what exactly con-
stitutes a “church plan”? The U.S. Supreme Court has just 
ruled—unanimously—on this issue.

Church-affiliated hospital pension plans
The case involved three church-affiliated nonprof-

its that run hospitals and other healthcare facilities. The 
hospitals offer defined-benefit pension plans to their 
employees. The plans were established by the hospitals 
themselves—not by a church—and are managed by in-
ternal employee benefits committees.

The three hospitals involved in the case were Advo-
cate Health Care Network, associated with the Evangeli-
cal Lutheran Church in America and the United Church 
of Christ; Saint Peter’s Health Care System, which is both 
owned and controlled by a Roman Catholic diocese; and 
Dignity Health, which maintains ties to the Catholic reli-
gious orders that initially sponsored some of its facilities.

A group of current and former employees filed class 
actions alleging that the hospitals’ pension plans didn’t 
fall within ERISA’s church-plan exemption because 
they weren’t established by a church. The district courts 
agreed with the employees, ruling that a plan must be 
established by a church to qualify for the exemption, and 
the appeals courts affirmed the district court’s ruling.

The U.S. Supreme Court, however, ruled 8-0 (Justice 
Neil Gorsuch didn’t participate in the case) that a plan 
maintained by a principal-purpose organization quali-
fies as a “church plan,” regardless of who established it.
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Majority opinion
Justice Elena Kagan wrote the majority opinion. The defi-

nition of “church plan” came in two distinct phases, noted the 
Court. Initially, ERISA defined it as a “plan established and main-
tained . . . for its employees . . . by a church or by a convention or 
association of churches.”

But in 1980, Congress amended the statute to expand the def-
inition. Now, for purposes of the church-plan definition, an “em-
ployee of a church” includes an employee of a church-affiliated 
organization, such as the hospitals in this case.

Congress in 1980 also added a provision stating that the defi-
nition of “church plan” includes a plan established or maintained 
by an entity whose principal purpose is to fund or manage a ben-
efit plan for the employees of churches or church affiliates.

The intent of Congress, the Supreme Court concluded, was 
to encompass a different type of plan in the definition—one that 
“should receive the same treatment (i.e., an exemption) as the 
type described in the old definition.” And these “newly favored 
plans” are described by the Court as those maintained by “prin-
cipal-purpose organizations,” regardless of their origins.

In short, the Court stated that “because Congress deemed 
the category of plans ‘established and maintained by a church’ to 
‘include’ plans ‘maintained by’ principal-purpose organizations, 
those plans—and all those plans—are exempt from ERISA’s re-
quirements.” Advocate Health Care Network v. Stapleton, U.S. Su-
preme Court 581 U.S. ___ (June 5, 2017).

Sotomayor: Right decision, 
but a troubling one

Justice Sonia Sotomayor, in a concurring opinion, noted that 
the majority opinion meant that “scores of employees—who 
work for organizations that look and operate much like secular 
businesses—potentially might be denied ERISA’s protections. In 
fact, it was the failure of unregulated ‘church plans’ that spurred 
cases such as these.”

While Sotomayor joined the majority opinion because she was 
“persuaded that it correctly interprets the relevant statutory text,” 
she was nonetheless “troubled by the outcome of these cases.” She 
noted that while Congress acted in 1980 to exempt plans estab-
lished by orders of Catholic Sisters, “it is not at all clear that Con-
gress would take the same action today with respect to some of 
the largest health-care providers in the country . . . organizations 
[that] bear little resemblance to those Congress considered when 
enacting the 1980 amendment.” D
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