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On July 18, 2017, a Polk County jury 
handed down a $2.2 million damages award 
in a sex bias lawsuit filed against the state 
of Iowa, the Iowa Senate, and the Iowa Sen-
ate Republican Caucus (collectively, the 
defendants). The lawsuit, filed by Kirsten 
Anderson, the Republican Caucus’s former 
communications director, almost never made 
it to trial. The trial court initially dismissed 
the lawsuit before the defendants filed an an-
swer to the petition, finding that Anderson 
failed to exhaust her administrative rem-
edies. In December 2015, the Iowa Court of 
Appeals reversed that decision, finding that 
the district court should not have dismissed 
the lawsuit. The lawsuit was permitted to 
proceed.

The lawsuit
Anderson’s petition opened with 

the following statement:

Is the Iowa Senate, and more 
specifically the Iowa Senate 
Republican Caucus, a place 
where women can work with-
out the anxiety of having to run 
a gauntlet of sexual treatment, 
gossip, and innuendo? Is the 
Iowa Senate Republican Cau-
cus a club meant for men only, 
where women are allowed but 
must tolerate boorish sopho-
moric behavior just to earn a liv-
ing? Do we expect our mothers, 

daughters, sisters, and friends 
to get fair and equal treatment 
at work?

Anderson alleged violations of 
the Iowa Civil Rights Act (ICRA) and 
claimed that she was a victim of sex 
discrimination, sexual harassment, 
and retaliation. She claimed she com-
plained about the unlawful behavior on 
numerous occasions. On one of those 
occasions, she provided a written com-
plaint to her supervisors at 8:30 a.m. 
after being reprimanded for her perfor-
mance. At 4:00 p.m. the same day, she 
was called into a meeting and told she 
could resign (with a letter of recommen-
dation and payout of vacation time and 
sick pay) or be fired. After refusing to 
resign, Anderson was fired.

The defendants denied Anderson’s 
allegations and claimed that her em-
ployment was terminated because of 
her “prolonged and documented poor 
work performance, not because of sex 
discrimination or retaliation.” They 
also alleged that she contributed to the 
“joking atmosphere” and that she “sent 
emails containing racial and sexual 
jokes to her co-workers.”

The jury found in Anderson’s favor 
and awarded her $2.2 million in dam-
ages, including $1.4 million for past 
emotional damages and $795,000 for fu-
ture harm. Her attorney will also seek 
attorneys’ fees, which are recoverable 
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under the ICRA, from the defendants. The attorney has 
estimated the fees to be more than $300,000.

Lessons for Iowa employers
No employer wants to be front-page news or face a 

$2.2 million verdict. There are several lessons employers 
can glean from this case:

(1) Create or update your sexual harassment policy. 
Confirm that you have a sexual harassment policy, 
and consider updating it if it has not been updated 
in some time. After receiving Anderson’s complaints 
of sexual harassment, the Republican Caucus learned 
that it did not have a complete sexual harassment pol-
icy. In fact, it had retained only every other page of the 
policy it had previously put in place. Take the time to 
confirm that you have a policy, and update it, if neces-
sary. Also, determine when you last conducted train-
ing on your sexual harassment policy, and consider 
providing training for employees and supervisors.

(2) Document inappropriate behavior and impose 
discipline. If you receive complaints of sexual ha-
rassment or inappropriate behavior in the work-
place, quickly investigate and document your find-
ings. Discipline employees who are found to have 
violated your sexual harassment policy.

(3) Document performance issues as they occur. If 
you have an employee with performance issues, 
document the problems contemporaneously and 
in writing. Do not wait until the employee makes a 
complaint to start documenting performance issues. 
By that time, it may be too late, and you could risk 
facing a retaliation claim.

By taking appropriate risk-management measures 
and ensuring that all employees understand the com-
pany’s policies, you can avoid some of the issues the de-
fendants in this case faced.

The author can be reached at tarahall@davisbrownlaw.
com. D
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Retaliation claim:  
Did protected activity tip  
the scales or just play a part? 
by Michele L. (Warnock) Brott

Iowa employers are no strangers to retaliation claims. Ac-
cording to the Iowa Civil Rights Commission’s 2016 Annual 
Report, 1,244 employment discrimination cases were opened 
last year, and 620 were classified as “retaliation.”

Retaliation claims create tension
Retaliation claims have three elements:

(1) An employee must participate in “protected activ-
ity,” such as making or supporting a complaint of 
harassment or discrimination.

(2) A material adverse action must be taken against the 
employee (often, the adverse action is termination).

(3) The material adverse action must occur because of 
the employee’s participation in protected activity.

Retaliation claims are important because civil rights 
laws would be undermined without them. However, the 
Iowa Supreme Court has explained that “retaliation pro-
tections cannot be so low as to immunize the complain-
ant from discharge for past or present inadequacies, un-
satisfactory performance, or insubordination.” Thus, a 
certain (and common) tension is created: The employer 
must treat the employee as though he did not participate 
in protected activity, but the employer may need to dis-
cipline, coach, criticize, give performance feedback to, or 
even terminate him.

Iowa law recognizes that tension. Iowa law also 
recognizes that employees may make unfounded com-
plaints to avoid negative work consequences. As a result, 
the supreme court recently overturned a $1.4 million 
jury verdict in a sexual harassment and retaliation case. 
The court sought to clarify two important points about 
retaliation claims: (1) adverse consequences (i.e., adverse 
actions) and (2) the proper causation standard.

Adverse action
The supreme court analyzed what it means to retali-

ate in practice. The law calls this element the “adverse 
action” that results from the employer’s decision to take 
negative action against the employee. The court noted 
that if an employer really wants to dissuade employees 
from making or supporting harassment or discrimina-
tion claims, it could do so in subtle ways. In fact, the 
employer could extend its retaliatory actions outside 
the workplace. Therefore, the court explained that any 
adverse action—in or outside the workplace—that is 
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decisively motivated by an employee’s protected activity 
may be considered in a retaliation claim.

However, the allegedly adverse action cannot be 
minor or trivial; it must be materially adverse. The court 
stressed the necessity of “materiality” to avoid claims in 
which employees allege retaliation simply because they 
disagree with or dislike their employer’s choices. The 
court was clear that subversive employees cannot estab-
lish a claim based on contrarian concerns. For example, 

negative performance feedback does not typically meet 
the materiality standard. The employee must prove that 
the complained-of action has a material impact and is 
distinguished from petty slights and annoyances that 
are part of the employment experience.

Causation
In the same decision, the supreme court attempted 

to clarify the causation standard for retaliation claims. 

Extra breaks can count as FMLA leave  
for employee’s medical condition
by Jo Ellen Whitney and Michele L. (Warnock) Brott

Q  One of our employees has a diabetic condition that 
causes her pain throughout the day. Her doctor has com-
pleted the Family and Medical Leave Act (FMLA) appli-
cation and says she will need 15-minute breaks every two 
hours. That gives her two extra 15-minute breaks in an 
eight-hour day. Do the extra breaks count as intermittent 
FMLA leave?

A  Any type of leave based on a medical need can 
implicate the FMLA. In all likelihood, you can count 
the breaks as FMLA leave. Note that FMLA leave can 
be counted only in the smallest amount of time you 
generally record, so if you have a policy that counts 
FMLA leave only in larger increments, it could create 
an issue. You cannot make the employee take more 
FMLA leave than she actually needs.

Further, if the employee runs out of FMLA leave or 
needs more leave because of a condition like a dia-
betic foot ulcer, providing extra leave likely would be 
considered a reasonable accommodation under the 
Americans with Disabilities Act (ADA) or the ADA 
Amendments Act (ADAAA).

Q  Does an employee have the right to have someone pres-
ent at his termination and/or disciplinary action?

A  In Iowa, an employee’s right to have someone pres-
ent at termination or disciplinary actions depends on 
whether is he union or nonunion. No Iowa law requires 
representation at meetings for nonunion employees.

Employees who belong to a union have federal Wein-
garten rights. The rights are based on a decision that 
provides that under the National Labor Relations Act 
(NLRA), union employees have a right to representa-
tion (when they request it) in any meeting in which 
facts are being gathered as part of an investigation or 
disciplinary process. If a termination meeting includes 

a discussion of what occurred and the employee’s side 
of the story, it could implicate Weingarten rights.

A meeting simply to deliver a determination does not 
implicate Weingarten rights. Also, remember that hav-
ing a representative present may be required if there 
is a language barrier. Further, if the employee has dif-
ficulty making decisions because of a disability, you 
may be required to provide a representative as an ac-
commodation under the ADA or the ADAAA.

Q  We suspect some of our employees are using their office 
phones to make excessive personal calls. Are we allowed to 
record employees’ conversations over our telephone system?

A  Iowa follows federal law on recording audio. You 
can record a conversation if one participant consents. 
Typically, that means the person recording the call is 
the one who consents. You cannot record conversations 
if you are not a participant. That is called “mechanical 
eavesdropping” and can subject you to civil and even 
criminal liability. Additionally, employees can sue for 

invasion of privacy.

Q  When an employee is on leave and is 
receiving workers’ compensation, may we 
allow her to use her paid time off (PTO) 
bank to make up the difference in wages 
between the percentage that workers’ comp 
pays and the balance of hours?

A  If your company has a written pol-
icy on the issue, you can supplement 
an employee’s wages with PTO.

We would like to hear from you. If you 
have questions about employment law is-
sues, contact Jo Ellen Whitney at 515-288-
2500 or joellenwhitney@davisbrownlaw.
com. We will attempt to answer readers’ 
questions in future newsletters. D

QUESTION CORNER

Whitney

Brott
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The court was divided. The majority seemed to agree 
that retaliation claims are different from status-based 
discrimination claims (i.e., claims of harassment or dis-
crimination based on protected characteristics such as 
race, gender, religion, age, disability, or sexual orienta-
tion). That difference is important. According to a plural-
ity of justices, the difference justifies a different, higher 
causation standard for retaliation claims. For an em-
ployee to prove her employer retaliated against her, the 
causal connection between her protected activity and 
the adverse action must be “significant.”

Still, other justices sided with the employee, arguing 
that only a motivating factor needed to be shown. A mo-
tivating factor exists when the employee’s protected 
activity helped compel and “played a part” in the em-
ployer’s decision.

The distinction is subtle and leaves employers in 
a muddled state. Employers still have to be the “boss” 
and make tough decisions. However, under the divided 
framework, you are now required to retroactively ex-
plain how you separated an employee’s protected activ-
ity from your decision.

Bottom line
Retaliation claims are difficult. Employees are un-

derstandably nervous about asserting their rights (or 
supporting other workers’ claims), and that nervous-
ness can lead to suspicion when employees are met with 
negativity at work, even if it is wholly separated from 
their protected activity. You would be wise to keep that 
in mind when dealing with employees. 

You are not expected to give employees free rein. 
However, given the broad spectrum of actions that could 
qualify as materially adverse actions, carefully consider 
personnel actions with the guidance of experienced em-
ployment attorneys to avoid missteps that could impli-
cate retaliation.

The author can be reached at 515-288-2500 or 
 michelebrott @ davisbrownlaw.com. D
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Trump vs. Sessions: 
Constructive discharge? 
‘We’ll see what happens’
by Michele L. (Warnock) Brott 

Not long ago, I wrote a rather lofty theoretical analysis 
about the notion of “constructive discharge,” or the legally 
frowned-upon practice of forcing employees to quit instead of 
firing them. I never expected a real-life threat of constructive 
discharge to erupt on the national stage. But, voilà! The very 
public feud between President Donald Trump and Attorney 
General Jeff Sessions offers lessons for employers on the pitfalls 
of pushing out employees.

Tweeting and twisting in the wind
Of course, Sessions isn’t an at-will employee in the 

traditional sense and doesn’t necessarily share the same 
rights as everyday employees. When viewed as an em-
ployer, President Trump recently “hired” Sessions, or 
rather promoted him from the role of U.S. senator from 
Alabama to the head of the U.S. Department of Justice 
(DOJ). The president later had buyer’s remorse, cit-
ing concerns that his new hire was underperforming. 
Trump apparently believes he was crystal-clear that the 
attorney general was required to do a number of things, 
including investigating former Secretary of State Hill-
ary Clinton and stopping DOJ leaks of information. In 
particular, Trump has been upset that Sessions recused 
himself in March from the ongoing Russia-related 
investigations.

In response to Sessions’ alleged underperformance, 
Trump publicly announced his displeasure. He tweeted 
that Sessions’ performance was “VERY weak.” When 
asked during a press conference whether he’d fire Ses-
sions, Trump’s answer was: “We’ll see what happens.” 

Constructive discharge 
guidance for employers

Whether you view it as politicking or supervis-
ing, President Trump’s commentary and tactics should 
be viewed cautiously by employers. It generally is not 
sound practice to force out employees. If an employer 
deliberately makes working conditions so intolerable 
that the employee has no choice but to resign, the em-
ployee can ask a court to transform his resignation into 
a termination and award back wages, emotional distress 
damages, and other monetary penalties.

Simply put, the law doesn’t allow employers to 
avoid illegal termination by bullying employees into 
resignation. Employees, however, may not just “quit 
and sue.” Courts expect them to stay and fight alleged 
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discrimination and retaliation. They are expected to avoid as-
suming the worst and instead give the employer a reasonable 
opportunity to correct the issue unless such efforts are proven 
futile. 

Would Sessions have a case  
if he was an ‘employee’?

Is President Trump trying to force Sessions out to avoid fir-
ing him? Only the president knows for sure, but the evidence 
so far shows that Sessions might be able to lodge a constructive 
discharge claim if he were a traditional employee.

Assuming the president is an employer, he is absolutely en-
titled to give performance feedback—even if it’s negative, rude, 
or harsh. After all, employment laws aren’t intended to be gen-
eral civility codes of conduct. Employers may alert employees 
that their expectations aren’t being met and that termination 
is potentially imminent if no remedy is found. From Trump’s 
perspective, this issue is simple: Sessions was a new hire with 
clearly defined and unmet performance goals. 

On the other hand, Sessions the employee is entitled to 
perform his job free of illegal retaliation. He could claim he 
was ethically and legally required to recuse himself and that 
Trump’s so-called performance concerns were a pretext and 
simply a method to punish him. He could further argue that the 
very public critique of his performance was calculated to em-
barrass and undermine his credibility. If he does quit, he could 
argue (again as an employee) that he was deliberately forced out 
through illegal retaliation and had no other choice—that stay-
ing and enduring the onslaught would have been futile.

If Sessions leaves on his own, Trump will likely point out 
that he never fired him and that his language was careful. The 
president said only, “We’ll see.” Sessions then might point out 
that the president used the same words before his “coworker” 
former FBI Director James Comey was fired, and thus the state-
ment was a clear warning. 

Meanwhile, the rest of the workforce suffers. Productivity at 
the DOJ is slowed, morale is shot, and management (President 
Trump) has a real PR challenge if he’s looking for a person to 
succeed Sessions as attorney general.

Bottom line for employers 
The fallout from this kind of situation can be real, and isn’t 

limited to the drama in Washington, D.C. In our workplaces, 
employers must control disputes between supervisors and em-
ployees, encourage dispute resolution if performance concerns 
are fueled by personality disputes, coach supervisors to refrain 
from holding grudges about prior disappointments, and rec-
ognize the impact of forcing out employees. Constructive dis-
charge carries the very real threat of generating legal liability 
and monetary damages, and this toxicity will erode your em-
ployees’ productivity and morale as collateral damage. 

The author can be reached at 515-288-2500 or michelebrott@ 
davisbrownlaw.com. D

EEOC marks 50th anniversary of ADEA with 
discussion on discrimination. Experts invited to a 
June meeting of the Equal Employment Opportu-
nity Commission (EEOC) told of the continuing ef-
fects of age discrimination 50 years after passage of 
the Age Discrimination in Employment Act (ADEA). 
A 2017 AARP survey reports that nearly two-thirds 
of workers age 55 to 64 report their age as a bar-
rier to getting a job. Also, a 2015 survey using ré-
sumés for workers at various ages found significant 
discrimination in hiring for female applicants and 
the oldest applicants, according to Patrick Button, 
an assistant professor of economics at Tulane Uni-
versity and a researcher with the National Bureau 
of Economic Research Disability Research Center. 
Laurie McCann, a senior attorney for AARP Foun-
dation Litigation, called on the EEOC to strengthen 
ADEA protections and enforcement. John Chal-
lenger of the outplacement and career transition 
firm Challenger, Gray & Christmas said that older 
workers, particularly skilled workers, are being 
channeled out of the workforce, damaging the 
country’s economic health. If more older work-
ers stayed in the workforce, it would significantly 
reduce the skilled worker shortage in the United 
States, he said.

Obama-era guidance on joint employment, 
independent contractors withdrawn. On June 7, 
Secretary of Labor Alexander Acosta announced 
that the U.S. Department of Labor’s (DOL) 2015 
and 2016 informal guidance on joint employment 
and independent contractors has been withdrawn. 
The two guidance letters from the Obama admin-
istration—FLSA 2015-1 (dealing with independent 
contractors) and FLSA 2016-1 (dealing with joint 
employment)—narrowed the definition of indepen-
dent contractor and made more employers subject 
to joint-employer status. Acosta’s announcement 
said the DOL will continue to enforce both the Fair 
Labor Standards Act (FLSA) and the Migrant and 
Seasonal Agricultural Worker Protection Act even 
though the guidance letters have been withdrawn.

Executive Order expands apprenticeships, vo-
cational training. Secretary Acosta in June hailed 
President Donald Trump’s Executive Order to ex-
pand apprenticeships and vocational training. The 
order calls on the secretary of labor, in consultation 
with the secretaries of education and commerce, to 
propose regulations that promote the development 
of apprenticeship programs by industry and trade 
groups, nonprofit organizations, unions, and joint 
labor-management organizations. It also directs the 
DOL and the Commerce Department to promote 
apprenticeships to business leaders in critical in-
dustry sectors, including manufacturing, infrastruc-
ture, cybersecurity, and health care. D

AGENCY ACTION
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New I-9 does not change 
sticky compliance issues
by Lori Chesser and Elizabeth Van Arkel

On July 17, 2017, U.S. Citizenship and Immigration Ser-
vices (USCIS) released an updated I-9 employment eligibility 
verification form to replace all prior versions. The new I-9 must 
be used by all employers starting September 18, 2017. The new 
version contains relatively minor technical corrections.

Automatic EADs
While it is important to use the right form and fa-

miliarize yourself with the updated instructions, some 
of the stickiest I-9 documentation issues aren’t obvious. 
The automatic employment authorization document 
(EAD) extension rule is one of them.

In January, USCIS listed several categories of em-
ployment authorizations that are now automatically ex-
tended for 180 days after the expiration date on the EAD 
so long as certain conditions are met. Additionally, em-
ployees with temporary protected status are provided 
automatic EAD extensions in certain circumstances. We 
address only the 180-day extension in this article. For in-
formation on temporary protected status automatic ex-
tension, go to http://bit.ly/2tZHGeh.

The EAD is a List A document and shows both iden-
tity and employment authorization. However, it must be 
reverified upon expiration. Failing to do so will be con-
sidered a “knowing hire” violation, which may lead to 
more serious penalties than “paperwork” violations.  

180-day automatic extension
For EADs listed in USCIS’s rule, work authorization 

is considered to be automatically extended for 180 days 
or until denial of the extension (whichever occurs first) 
upon the timely filing of an extension application. A list 
of categories that qualify for the 180-day automatic ex-
tension can be found at http://bit.ly/2tuTGa5. 

To qualify for the automatic extension of work au-
thorization, the Category Card number must appear on 
the list. The extension application must be received by 
USCIS before the current EAD expires. Also, the Cate-
gory Card number on the extension application must be 
the same as on the expired (or expiring) EAD.

When completing or reverifying an I-9 for an em-
ployee who qualifies for the 180-day automatic exten-
sion, employers should determine the expiration date by 
adding 180 days to the date the EAD expires. In other 
words, the expiration date of the current EAD + 180 days 
= the date work authorization expires.

The original documentation the employer must re-
view is the receipt for the EAD extension (Form I-797C) 
and the expired or expiring EAD (the I-9 may be up-
dated before the original EAD expires). If the employer 
reviewed the original EAD previously, the document 
does not need to be presented again. The receipt date for 
the I-797C must be before the expiration of the current 
EAD, and the category on the receipt must be the same 
as the one on the EAD. If verifying a new hire, the em-
ployer should fill in the I-797C number as the document 
number.

It is a good idea to explain that the receipt is for an 
EAD automatic extension in the box provided in Section 
2. If you are reverifying a current employee’s document, 
you may cross out the current expiration date, write the 
180-day extension date, note “EAD EXT” in Section 2, 
initial the form, and provide the date of the change. Al-
though the instructions say that employees may update 
Section 1, we do not recommend employees updating 
the section as a general rule.

Bottom line
Keeping up with I-9 compliance can be challeng-

ing, and we expect it to become even more important 
as immigration enforcement attention shifts during 
the Trump administration. We recommend using the 
current M-274, Handbook for Employers Guidance for 
Completing Form I-9, and consulting with immigration 
counsel when questions arise.

The authors can be reached at lorichesser@ davisbrownlaw.
com or elizabethvanarkel@davisbrownlaw.com. D
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Best practices for employers 
under EEOC’s new SEP

The Equal Employment Opportunity Commission 
(EEOC) recently released its Strategic Enforcement Plan (SEP) 
for 2017 to 2021. The new plan replaces an earlier version is-
sued in 2012, but it isn’t a radical departure from the agency’s 
previous agenda. Employers hoping for a more employer-
friendly EEOC under the new administration may be disap-
pointed by the 2017 SEP.

The plan makes clear that the agency will continue to ag-
gressively investigate and litigate issues it sees as having the 
greatest impact on the development of the law or on promoting 
compliance across a large organization or industry. The EEOC 
expresses its intent to “focus on strategic impact” to be effective 
as a “national law enforcement agency,” despite its increas-
ingly limited funding and staffing.

The new plan focuses on developing substantive areas, in-
cluding the “gig economy,” “backlash” discrimination against 
Muslim and Middle Eastern employees, and discrimina-
tory hiring and recruitment policies. It also makes clear that 
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hot-button topics from recent years are likely here to stay. 
Employers are strongly urged to develop practices now to 
help them avoid EEOC charges and withstand the agency’s 
scrutiny.

EEOC takes on ‘gig economy’
Today, employees are more likely than ever before 

to be temporary, part-time, leased, employed through a 
staffing agency, or employed by more than one employer. 
These days, more workers fall in that ill-defined gray 
zone between true independent contractors and employ-
ees. The “gig economy” is defined by the prevalence of 
short-term contracts and freelance work. In its SEP, the 
EEOC “adds a new priority to address issues related to 
complex employment relationships and structures in the 
21st century workplace, focusing specifically on tempo-
rary workers, staffing agencies, independent contractor 
relationships, and the on[-]demand economy.”

Employers that use those types of employment ar-
rangements must remember that “gig” workers can also 
allege discrimination or harassment. Don’t cut corners 
on training on your antidiscrimination and antiharass-
ment policies. Temporary employees may be viewed as 
easy targets for harassment, discriminatory treatment, or 
bullying. As the recent events at Uber have made clear, 
companies that grow quickly need to make sure they 
“grow up” by timely implementing clear and consistent 
policies and encouraging a culture of professionalism.

Discrimination against Muslim, 
Middle Eastern employees

Another focus area for the EEOC is “addressing 
discriminatory practices against those who are Muslim 
or Sikh, or persons of Arab, Middle Eastern, or South 
Asian descent, as well as persons perceived to be mem-
bers of these groups.” While it’s somewhat unusual for 
the EEOC to announce that it will specifically focus on 
particular religious groups or nationalities, the plan ex-
plains that strategic protection is necessary because of 
“backlash against [those groups] from tragic events in 

the United States and abroad.” It’s unclear how enforce-
ment of the issue will proceed under the new presiden-
tial administration.

Remember that you must provide employees rea-
sonable accommodations for religious observances, in-
cluding breaks for prayers. Appearance and dress code 
standards that arbitrarily ban or restrict beards, turbans, 
or head coverings likely will draw increased scrutiny 
from the EEOC. Backlash discrimination should be spe-
cifically covered in antidiscrimination training.

Barriers in recruitment and hiring
The EEOC restated its commitment to eliminat-

ing barriers in recruitment and hiring and added new 
details to its goal. Specifically, the EEOC will take aim 
at the lack of diversity in certain industries, including 
technology and police work, and the increasing use and 
impact of data-driven employment screening tools. Em-
ployers in targeted industries should continue to focus 
on recruiting a diverse workforce.

Employers that use online applications, algorithms, 
or similar data tools to screen applicants must be partic-
ularly careful. Those tools can provide a first look at ap-
plicants and assist hiring managers. However, you must 
know what parameters are used in the screenings and 
make sure you consider how the screenings could pre-
sent barriers (even unintentionally) for groups such as 
older workers, minorities, women, and people with dis-
abilities. For example, a screening tool that automatically 
eliminates applicants with a long gap in employment 
may unintentionally have a disparate impact on women 
who left the workforce to care for a young family. Date-
of-birth inquiries could discriminate against older work-
ers. Online application processes that aren’t accessible to 
people with disabilities present an obvious problem.

Screening applicants by checking their social media 
profiles also can be risky. Social media profiles may re-
veal more than a potential employer should know about 
employees’ religion or other protected characteristics.

Pregnancy discrimination,  
unequal pay, LGBT protections

The EEOC will continue to prioritize substantive is-
sues such as rooting out pregnancy discrimination, pre-
venting unequal pay, and protecting LGBT individuals 
from discrimination.

The EEOC has focused on accommodating em-
ployees’ pregnancy-related limitations. Employers are 
reminded that pregnant employees should be treated 
the same as nonpregnant employees with a similar 
ability or inability to work. Remember, if a pregnant 
employee hasn’t requested leave or a new role, you 
can’t force her to take leave or change roles because 
you believe she shouldn’t perform a certain job. At the 
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same time, a pregnant employee who requests an accommoda-
tion should be treated the same as other employees who request 
accommodations.

The EEOC will continue to focus on equal pay. However, the 
SEP makes clear the agency won’t focus on equal pay strictly as a 
gender issue: “The Commission will also focus on compensation 
systems and practices that discriminate based on any protected 
basis.” The guidance reminds employers that pay differentials 
should be based on seniority, merit, or quantity or quality of pro-
duction, not on protected characteristics.

Finally, as you likely know by now, the EEOC interprets the 
prohibition against sex discrimination under Title VII of the Civil 
Rights Act of 1964 as forbidding employment discrimination 
based on gender identity and sexual orientation. The agency has 
enjoyed great success in enforcing its position. It has obtained 
more than $6 mil lion in monetary relief for LGBT workers, re-
quired policy changes by employers, and convinced a growing 
number of courts to endorse its interpretation of Title VII.

The number of EEOC charges based on sexual orientation or 
gender identity increased by 34 percent in 2015. The agency is 
unlikely to slow down in its strategic enforcement in this area, 
and you would do well to include sexual orientation and gender 
identity as protected characteristics in your equal employment 
and antiharassment policies. The Human Rights Campaign has 
reported that the vast majority—89 percent—of Fortune 500 
companies already prohibit discrimination based on sexual ori-
entation, and two-thirds prohibit discrimination based on gen-
der identity. 

Bottom line
The EEOC expects employers to follow not only the laws it 

enforces but also its interpretations of those laws. Take the time 
to analyze your work environment regarding the issues in the 
agency’s SEP. Consider revising your policies and practices to 
more closely align them with the EEOC’s strategic positions. 
Your efforts will prove to be invaluable if your company faces an 
EEOC charge or investigation. D
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