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The Kentucky Court of Appeals recently 
ruled that a supervisor who was required to 
participate in investigations into complaints 
filed by his subordinates was not a victim of 
retaliation. Being required to participate in 
the investigations was not an “adverse em-
ployment action.”

Facts
Bernard Turpin, an African Ameri-

can, worked for the Lexington-Fayette 
Urban County Government. He super-
vised about 45 employees after being 
promoted to deputy director of the Divi-
sion of Facilities and Fleet Management.

Turpin’s subordinates filed a series 
of complaints against him, including 
complaints about his use of profan-
ity and verbal harassment. In 2012, he 
received a written warning after HR 
found that he violated the county’s an-
tiharassment policy by threatening sub-
ordinates who filed complaints against 
him. He appealed to the county’s civil 
service commission, which ultimately 
rescinded the warning.

Turpin’s subordinates continued to 
file complaints about him. In addition 
to making claims of harassment, they 
complained that he retaliated against 
them for participating in the civil ser-
vice commission hearings. The county 
investigated and forced Turpin to re-
spond to the new complaints.

Later in 2012, Turpin sued the 
county under the Kentucky Civil Rights 
Act (KCRA), alleging unlawful race dis-
crimination and retaliation. He claimed 
that his subordinates’ complaints about 
him were retaliatory and that he was re-
quired to respond to them only because 
he had previously filed a race discrimi-
nation complaint regarding a black sil-
houette with a hole in it.

The county asked the trial court to 
dismiss Turpin’s lawsuit. According to 
the county, it was impossible for him 
to “win” a claim that investigating the 
complaints and requiring him to re-
spond to them constituted an adverse 
employment action. The county claimed 
there was no legal harm to him. Turpin 
argued that he experienced an adverse 
employment action merely because his 
subordinates’ complaints could have 
resulted in his termination. He also ar-
gued that the county required him to 
respond to the “bogus” complaints as 
acts of discrimination and retaliation. 
The trial court disagreed and dismissed 
the case, and Turpin appealed.

Court’s ruling
The Kentucky Court of Appeals 

upheld the dismissal. According to the 
court, an adverse employment action 
must significantly alter the terms and 
conditions of the employee’s employ-
ment status. In other words, there must 
be a tangible employment action that 
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constitutes a significant change in employment status, such as 
hiring, firing, failing to promote, reassignment with signifi-
cantly different responsibilities, or a decision that causes a sig-
nificant change in benefits. 

Turpin did not show any damage to his job or career trajec-
tory, nor did he show how the county altered his responsibili-
ties as a supervisor by requiring him to respond to his subor-
dinates’ complaints. The county’s conduct did not cost him a 
promotion, deny him a benefit, or cause him to lose his job. His 
subordinates simply availed themselves of the county’s antiha-
rassment policy by raising legitimate concerns. Ultimately, the 
county’s requirement that supervisors respond to subordinates’ 
complaints was a minor inconvenience and could not support 
a discrimination or retaliation claim. Turpin v. Lexington-Fayette 
Urb. County Govt., 2016-CA-000319-MR, 2017 WL 2615870 (Ky. 
App., June 16, 2017).

Bottom line
If an employee complains about a supervisor, the complaint 

should be investigated in accordance with your antiharassment 
policy. The fact that the supervisor may be offended or inconve-
nienced does not negate the need to follow company policy and 
uniformly investigate legitimate complaints. Failing to follow 
your policy could expose your company to liability, and requir-
ing supervisors to do their jobs and investigate complaints is 
not an adverse employment action.

For more information about this topic, please contact Jennifer 
Bame at jbame@fbtlaw.com. D
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Best practices for employers 
under EEOC’s new SEP

The Equal Employment Opportunity Commission (EEOC) re-
cently released its Strategic Enforcement Plan (SEP) for 2017 to 2021. 
The new plan replaces an earlier version issued in 2012, but it isn’t a 
radical departure from the agency’s previous agenda. Employers hop-
ing for a more employer-friendly EEOC under the new administration 
may be disappointed by the 2017 SEP.

The plan makes clear that the agency will continue to aggressively 
investigate and litigate issues it sees as having the greatest impact on 
the development of the law or on promoting compliance across a large 
organization or industry. The EEOC expresses its intent to “focus 
on strategic impact” to be effective as a “national law enforcement 
agency,” despite its increasingly limited funding and staffing.

The new plan focuses on developing substantive areas, including 
the “gig economy,” “backlash” discrimination against Muslim and 
Middle Eastern employees, and discriminatory hiring and recruitment 
policies. It also makes clear that hot-button topics from recent years are 
likely here to stay. Employers are strongly urged to develop practices 
now to help them avoid EEOC charges and withstand the agency’s 
scrutiny.

EEOC marks 50th anniversary of ADEA with 
discussion on discrimination. Experts invited to a 
June meeting of the Equal Employment Opportu-
nity Commission (EEOC) told of the continuing ef-
fects of age discrimination 50 years after passage of 
the Age Discrimination in Employment Act (ADEA). 
A 2017 AARP survey reports that nearly two-thirds 
of workers age 55 to 64 report their age as a bar-
rier to getting a job. Also, a 2015 survey using ré-
sumés for workers at various ages found significant 
discrimination in hiring for female applicants and 
the oldest applicants, according to Patrick Button, 
an assistant professor of economics at Tulane Uni-
versity and a researcher with the National Bureau 
of Economic Research Disability Research Center. 
Laurie McCann, a senior attorney for AARP Foun-
dation Litigation, called on the EEOC to strengthen 
ADEA protections and enforcement. John Chal-
lenger of the outplacement and career transition 
firm Challenger, Gray & Christmas said that older 
workers, particularly skilled workers, are being 
channeled out of the workforce, damaging the 
country’s economic health. If more older work-
ers stayed in the workforce, it would significantly 
reduce the skilled worker shortage in the United 
States, he said.

Obama-era guidance on joint employment, 
independent contractors withdrawn. On June 7, 
Secretary of Labor Alexander Acosta announced 
that the U.S. Department of Labor’s (DOL) 2015 
and 2016 informal guidance on joint employment 
and independent contractors has been withdrawn. 
The two guidance letters from the Obama admin-
istration—FLSA 2015-1 (dealing with independent 
contractors) and FLSA 2016-1 (dealing with joint 
employment)—narrowed the definition of indepen-
dent contractor and made more employers subject 
to joint-employer status. Acosta’s announcement 
said the DOL will continue to enforce both the Fair 
Labor Standards Act (FLSA) and the Migrant and 
Seasonal Agricultural Worker Protection Act even 
though the guidance letters have been withdrawn.

Executive Order expands apprenticeships, vo-
cational training. Secretary Acosta in June hailed 
President Donald Trump’s Executive Order to ex-
pand apprenticeships and vocational training. The 
order calls on the secretary of labor, in consultation 
with the secretaries of education and commerce, to 
propose regulations that promote the development 
of apprenticeship programs by industry and trade 
groups, nonprofit organizations, unions, and joint 
labor-management organizations. It also directs the 
DOL and the Commerce Department to promote 
apprenticeships to business leaders in critical in-
dustry sectors, including manufacturing, infrastruc-
ture, cybersecurity, and health care. D

AGENCY ACTION
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EEOC takes on ‘gig economy’
Today, employees are more likely than ever before 

to be temporary, part-time, leased, employed through a 
staffing agency, or employed by more than one employer. 
These days, more workers fall in that ill-defined gray 
zone between true independent contractors and employ-
ees. The “gig economy” is defined by the prevalence of 
short-term contracts and freelance work. In its SEP, the 
EEOC “adds a new priority to address issues related to 
complex employment relationships and structures in the 
21st century workplace, focusing specifically on tempo-
rary workers, staffing agencies, independent contractor 
relationships, and the on[-]demand economy.”

Employers that use those types of employment ar-
rangements must remember that “gig” workers can also 
allege discrimination or harassment. Don’t cut corners 
on training on your antidiscrimination and antiharass-
ment policies. Temporary employees may be viewed as 
easy targets for harassment, discriminatory treatment, or 
bullying. As the recent events at Uber have made clear, 
companies that grow quickly need to make sure they 
“grow up” by timely implementing clear and consistent 
policies and encouraging a culture of professionalism.

Discrimination against Muslim, 
Middle Eastern employees

Another focus area for the EEOC is “addressing 
discriminatory practices against those who are Muslim 
or Sikh, or persons of Arab, Middle Eastern, or South 
Asian descent, as well as persons perceived to be mem-
bers of these groups.” While it’s somewhat unusual for 
the EEOC to announce that it will specifically focus on 
particular religious groups or nationalities, the plan ex-
plains that strategic protection is necessary because of 
“backlash against [those groups] from tragic events in 
the United States and abroad.” It’s unclear how enforce-
ment of the issue will proceed under the new presiden-
tial administration.

Remember that you must provide employees rea-
sonable accommodations for religious observances, in-
cluding breaks for prayers. Appearance and dress code 
standards that arbitrarily ban or restrict beards, turbans, 
or head coverings likely will draw increased scrutiny 
from the EEOC. Backlash discrimination should be spe-
cifically covered in antidiscrimination training.

Barriers in recruitment and hiring
The EEOC restated its commitment to eliminat-

ing barriers in recruitment and hiring and added new 
details to its goal. Specifically, the EEOC will take aim 
at the lack of diversity in certain industries, including 
technology and police work, and the increasing use and 
impact of data-driven employment screening tools. Em-
ployers in targeted industries should continue to focus 
on recruiting a diverse workforce.

Employers that use online applications, algorithms, 
or similar data tools to screen applicants must be partic-
ularly careful. Those tools can provide a first look at ap-
plicants and assist hiring managers. However, you must 
know what parameters are used in the screenings and 
make sure you consider how the screenings could pre-
sent barriers (even unintentionally) for groups such as 
older workers, minorities, women, and people with dis-
abilities. For example, a screening tool that automatically 
eliminates applicants with a long gap in employment 
may unintentionally have a disparate impact on women 
who left the workforce to care for a young family. Date-
of-birth inquiries could discriminate against older work-
ers. Online application processes that aren’t accessible to 
people with disabilities present an obvious problem.

Screening applicants by checking their social media 
profiles also can be risky. Social media profiles may re-
veal more than a potential employer should know about 
employees’ religion or other protected characteristics.

Pregnancy discrimination,  
unequal pay, LGBT protections

The EEOC will continue to prioritize substantive is-
sues such as rooting out pregnancy discrimination, pre-
venting unequal pay, and protecting LGBT individuals 
from discrimination.

The EEOC has focused on accommodating employ-
ees’ pregnancy-related limitations. Employers are re-
minded that pregnant employees should be treated the 
same as nonpregnant employees with a similar ability 
or inability to work. Remember, if a pregnant employee 
hasn’t requested leave or a new role, you can’t force 
her to take leave or change roles because you believe 
she shouldn’t perform a certain job. At the same time, 
a pregnant employee who requests an accommodation 
should be treated the same as other employees who re-
quest accommodations.

The EEOC will continue to focus on equal pay. 
However, the SEP makes clear the agency won’t focus 
on equal pay strictly as a gender issue: “The Commis-
sion will also focus on compensation systems and prac-
tices that discriminate based on any protected basis.” 
The guidance reminds employers that pay differentials 
should be based on seniority, merit, or quantity or qual-
ity of production, not on protected characteristics.

Finally, as you likely know by now, the EEOC inter-
prets the prohibition against sex discrimination under 
Title VII of the Civil Rights Act of 1964 as forbidding 
employment discrimination based on gender identity 
and sexual orientation. The agency has enjoyed great 
success in enforcing its position. It has obtained more 
than $6 mil lion in monetary relief for LGBT workers, 
required policy changes by employers, and convinced a 
growing number of courts to endorse its interpretation 
of Title VII.
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The number of EEOC charges based on sexual orientation 
or gender identity increased by 34 percent in 2015. The agency is 
unlikely to slow down in its strategic enforcement in this area, 
and you would do well to include sexual orientation and gender 
identity as protected characteristics in your equal employment 
and antiharassment policies. The Human Rights Campaign has 
reported that the vast majority—89 percent—of Fortune 500 
companies already prohibit discrimination based on sexual ori-
entation, and two-thirds prohibit discrimination based on gen-
der identity. 

Bottom line
The EEOC expects employers to follow not only the laws it 

enforces but also its interpretations of those laws. Take the time 
to analyze your work environment regarding the issues in the 
agency’s SEP. Consider revising your policies and practices to 
more closely align them with the EEOC’s strategic positions. 
Your efforts will prove to be invaluable if your company faces 
an EEOC charge or investigation. D

INDEPENDENT CONTRACTORS
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Kentucky racetrack 
chaplain was independent 
contractor, not employee
by Charles Bradley

In a close decision, the Kentucky Court of Appeals found that a 
chaplain working for Keeneland Association, Inc., was an independent 
contractor rather than an employee. Thus, he could not maintain a dis-
ability discrimination claim against the racecourse.

Facts
Michael Powers started working as a chaplain at Keene-

land’s racecourse in 1999. As chaplain, he was charged with 
ministering to track employees, leading Sunday services dur-
ing race meets, presenting devotionals, performing funeral ser-
vices, and blessing meals when asked to do so.

During his time at Keeneland, Powers had an office on the 
track’s premises stocked with supplies and received a monthly 
salary with annual raises. He was provided a pickup truck and 
golf cart to use on Keeneland’s property as well as parking 
spaces for both vehicles. He was also granted free admission to 
the track during meets and received a discount on merchandise 
purchased at the track.

Although Powers was occasionally identified as an em-
ployee in various filings made by Keeneland, he did not receive 
any benefits offered to employees. Further, he received a 1099 
rather than a W-2. Additionally, for his first few years of work, 
he received his compensation through Kentucky Racetrack 
Chaplaincy rather than Keeneland.

Powers was terminated by Keeneland in September 2013. 
The following month, he filed suit, asserting that he was 

Survey finds HR gaining C-suite influence. 
A survey from payroll and HR software provider 
Paychex finds that HR leaders at small and midsize 
companies say they have grown beyond serving a 
traditional administrative function to taking on a 
more strategic role within their organizations. The 
survey of more than 300 HR decision makers from 
organizations with 50 to 500 employees found that 
75% of respondents feel HR technology has en-
abled them to secure a seat at the leadership table. 
According to the study, 41% of respondents meet 
with their CEO or CFO or both on a weekly basis, 
while close to one-third have access to top man-
agement when they need it.

Unemployment rate for persons with disabili-
ties stable in 2016. The U.S. Bureau of Labor Statis-
tics (BLS) reported in June 2017 that the unemploy-
ment rate for persons with a disability, at 10.5%, 
was little changed from the previous year, while 
the rate for those without a disability declined to 
4.6%. Highlights of the 2016 data show that nearly 
half of all persons with a disability were age 65 
and over, about three times larger than the share of 
those with no disability. Also, for all age groups, the 
employment-population ratio was much lower for 
persons with a disability than for those with no dis-
ability. Another finding showed that for all educa-
tional attainment groups, jobless rates for persons 
with a disability were higher than those for persons 
without a disability. The report also noted that in 
2016, 34% of workers with a disability were em-
ployed part-time, compared to 18% for those with 
no disability. Also, employed persons with a dis-
ability were more likely to be self-employed than 
those with no disability.

Study finds employees dissatisfied with senior 
leaders. A survey from advisory firm Willis Towers 
Watson finds that U.S. employees give their senior 
leadership low marks on key aspects of people 
management, including the ability to develop fu-
ture leaders, evoke trust and confidence, and dem-
onstrate sincere interest in employees’ well-being. 
The Willis Towers Watson Global Workforce Study 
found that just 45% of U.S. employees have trust 
and confidence in the job being done by their or-
ganization’s top leaders. That’s down from 55% of 
those who responded similarly in 2014. Just under 
half (47%) believe leaders have a sincere interest in 
employee well-being, while just 41% think their or-
ganization is doing a good job of developing future 
leaders. The research found that employees give 
their immediate managers higher grades. Eighty-
one percent say their managers treat them with re-
spect, while 75% say managers assign them tasks 
that are suited to their skills and abilities. D

WORKPLACE TRENDS
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discriminatorily discharged based on his disability fol-
lowing a diagnosis of Parkinson’s disease. In April 2014, 
he filed a motion asking the trial court to decide whether 
he was Keeneland’s employee or an independent con-
tractor and whether his termination was discriminatory.

After examining the factors that establish an inde-
pendent contractor relationship, the trial court held that 
Powers was not an employee of Keeneland. Since only 
employees can seek relief under the Kentucky Civil 
Rights Act (KCRA), the trial court dismissed his dis-
crimination lawsuit. He appealed that decision.

Court’s ruling
The Kentucky Court of Appeals used a 10-factor test 

to decide whether Powers was an employee or indepen-
dent contractor. According to the court, the following 
factors indicated that he was an independent contractor: 

• He had discretion regarding when and where he 
performed his ministerial duties.

• He worked in a specialized occupation.

• He required little oversight. 

• He had a specialized skill set. 

• His position was not vital to the success of the track. 

On the other hand, the court found that several fac-
tors favored an employment relationship. First, Keene-
land provided Powers with the supplies necessary to 
complete his work. Also, he served as the track’s chap-
lain for 14 years, received a salary for his work, and was 
one of a number of individuals who worked at the track. 
The court found that the parties’ contemporaneous be-
liefs regarding whether he was an employee or indepen-
dent contractor did not weigh in favor of either side.

Differentiating its analysis from federal law, the 
court of appeals found that no single factor was deter-
minative. Based on its examination of the independent 
contractor factors, the court held that the test militated 
in favor of finding that Powers was an independent con-
tractor. The decision of the trial court was affirmed. Pow-
ers v. Keeneland Association, Inc., No. 2015-CA-001868 (Ky. 
App., March 31, 2017).

Bottom line
Clearly, the court’s decision could have gone either 

way. Powers received a regular paycheck from Keene-
land for 14 years, used track resources to perform his du-
ties, and was occasionally identified as an employee in 
various filings. Fortunately for Keeneland, other factors 
demonstrated that he was an independent contractor.

Misclassifying employees as independent contrac-
tors creates significant risk of various types of liability 
for employers, ranging from tax liability to overtime li-
ability. Make sure that any individual classified as an 
independent contractor meets the requirements for the 

classification. For long-term independent contractors, 
frequently reevaluate the relationship to ensure that 
those individuals maintain their independent contractor 
status.

For more information on this topic, please contact 
cbradley @fbtlaw.com. D

PENSIONS
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Supreme Court delivers 
sermon on ERISA ‘church 
plan’ exemption

The Employee Retirement Income Security Act of 1974 
(ERISA) generally requires private employers offering pension 
plans to adhere to a lengthy list of rules designed to ensure plan 
solvency and protect plan participants. Church plans, however, 
are exempt from those requirements. But what exactly con-
stitutes a “church plan”? The U.S. Supreme Court has just 
ruled—unanimously—on this issue.

Church-affiliated hospital pension plans
The case involved three church-affiliated nonprof-

its that run hospitals and other healthcare facilities. The 
hospitals offer defined-benefit pension plans to their 
employees. The plans were established by the hospitals 
themselves—not by a church—and are managed by in-
ternal employee benefits committees.

The three hospitals involved in the case were Ad-
vocate Health Care Network, associated with the Evan-
gelical Lutheran Church in America and the United 
Church of Christ; Saint Peter’s Health Care System, 
which is both owned and controlled by a Roman Cath-
olic diocese; and Dignity Health, which maintains ties 
to the Catholic religious orders that initially sponsored 
some of its facilities.

A group of current and former employees filed class 
actions alleging that the hospitals’ pension plans didn’t 
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fall within ERISA’s church-plan exemption because 
they weren’t established by a church. The district courts 
agreed with the employees, ruling that a plan must be 
established by a church to qualify for the exemption, and 
the appeals courts affirmed the district court’s ruling.

The U.S. Supreme Court, however, ruled 8-0 (Jus-
tice Neil Gorsuch didn’t participate in the case) that a 
plan maintained by a principal-purpose organization 
qualifies as a “church plan,” regardless of who estab-
lished it.

Majority opinion
Justice Elena Kagan wrote the majority opinion. The 

definition of “church plan” came in two distinct phases, 
noted the Court. Initially, ERISA defined it as a “plan es-
tablished and maintained . . . for its employees . . . by a 
church or by a convention or association of churches.”

But in 1980, Congress amended the statute to ex-
pand the definition. Now, for purposes of the church-
plan definition, an “employee of a church” includes an 
employee of a church-affiliated organization, such as the 
hospitals in this case.

Congress in 1980 also added a provision stating 
that the definition of “church plan” includes a plan 
established or maintained by an entity whose principal 
purpose is to fund or manage a benefit plan for the em-
ployees of churches or church affiliates.

The intent of Congress, the Supreme Court con-
cluded, was to encompass a different type of plan in the 
definition—one that “should receive the same treatment 
(i.e., an exemption) as the type described in the old defi-
nition.” And these “newly favored plans” are described 
by the Court as those maintained by “principal-purpose 
organizations,” regardless of their origins.

In short, the Court stated that “because Congress 
deemed the category of plans ‘established and main-
tained by a church’ to ‘include’ plans ‘maintained by’ 
principal-purpose organizations, those plans—and all 
those plans—are exempt from ERISA’s requirements.” 
Advocate Health Care Network v. Stapleton, U.S. Supreme 
Court 581 U.S. ___ (June 5, 2017).

Sotomayor: Right decision, 
but a troubling one

Justice Sonia Sotomayor, in a concurring opin-
ion, noted that the majority opinion meant that “scores 
of employees—who work for organizations that look 
and operate much like secular businesses—potentially 
might be denied ERISA’s protections. In fact, it was the 
failure of unregulated ‘church plans’ that spurred cases 
such as these.”

While Sotomayor joined the majority opinion be-
cause she was “persuaded that it correctly interprets the 
relevant statutory text,” she was nonetheless “troubled 

by the outcome of these cases.” She noted that while 
Congress acted in 1980 to exempt plans established by 
orders of Catholic Sisters, “it is not at all clear that Con-
gress would take the same action today with respect to 
some of the largest health-care providers in the country 
. . . organizations [that] bear little resemblance to those 
Congress considered when enacting the 1980 amend-
ment.” D

SEX DISCRIMINATION
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DUI, potty mouth, and 
tardiness doom Ford employee’s 
retaliation, sex bias claims
by James D. Cockrum

A Kentucky federal court recently ruled that an employee 
failed to prove that her termination was discriminatory or 
retaliatory. Her history of being disciplined for attendance is-
sues and abusive language convinced the court to uphold her 
dismissal.

Facts
Becky Leary worked for Ford Motor Company. In 

2012, she had a car accident that resulted in her second 
DUI offense. Although she told Ford about the wreck, 
she did not tell it about the DUI or that her driver’s li-
cense had been suspended. She continued to drive her 
personal car and a company vehicle until Ford learned 
of the DUI in February 2013. The company suspended 
Leary for four weeks.

In early 2014, Leary had problems with tardiness. 
The problems eventually led to a formal letter of repri-
mand, which was to stay active in her file for two years.

Throughout 2014, Leary clashed with her male su-
pervisor on various issues. She referred to him as “seem-
ing incompetent and illiterate.” After he advised her that 
a report was due the following day, she responded, “Bite 
me.” Ford issued her another two-year letter of repri-
mand for “disrespectful and abusive language.”

Approximately two months later, Leary was sus-
pended again after saying she should “smack” her su-
pervisor or “knock the snot out of [him]” because he ap-
peared to misunderstand a report she had given. While 
an investigation was underway, she complained that she 
was being managed unfairly. She claimed that other em-
ployees used worse language than she did and that she 
was under “microscopic” management.

After Leary returned from her suspension in Au-
gust 2014, coworkers complained about her attitude and 
language. While the complaints were being investigated, 
Leary again complained that her supervisor was “put-
ting [her] in an unhealthy/hostile environment” through 
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“constant scrutiny.” In October 2014, she was suspended 
for a week because of attendance issues. In early 2015, 
she was transferred to another department. After an 
April 2015 conference call, she reportedly cursed and 
complained about the call loudly. Ford terminated her 
on May 19, 2015.

Leary sued, claiming that she was treated differently 
based on her sex and that Ford fired her in retaliation for 
making complaints about her supervisor. Ford asked the 
court to dismiss the case.

Court’s ruling
The court ruled that Leary did not show that she 

was treated differently than “similarly situated” male 
coworkers. To the contrary, the court ruled that she had 
no similarly situated coworkers. No other worker had 
been disciplined six times in five years, and workers 
who had used abusive language were disciplined. More-
over, Leary lacked any evidence that Ford’s reasons for 
terminating her (multiple disciplinary actions for mul-
tiple reasons) were a subterfuge for discrimination.

Likewise, the court rejected Leary’s retaliation claim. 
According to the court, although she generally com-
plained that she was held to a “higher standard” than 
other managers regarding her language, when Ford 
asked for examples, she refused to name other employ-
ees. Her complaints were generic and were not based on 
different treatment between male and female employ-
ees. Thus, according to the court, she did not complain 
about sex discrimination and could not have been retali-
ated against for reporting sex discrimination. 

Likewise, even when Leary complained that her su-
pervisor was subjecting her to a “hostile work environ-
ment,” she could not tie her complaint to an adverse em-
ployment action. Her suspension a month after she made 
the complaint was based on her attendance, and the at-
tendance violation occurred the day before she made the 
complaint, not after. Her termination occurred many 
months later and was based on admitted misconduct.

Bottom line
Ford’s records saved it in this case. In every in-

stance in which Leary alleged mistreatment, Ford could 
“prove” the exact circumstances and compare the situ-
ation to its treatment of other employees in similar cir-
cumstances. At the end of the day, the court was satis-
fied that Ford fired Leary for using abusive language 
and her disciplinary record.

For more information about this topic, please contact Jim 
Cockrum at jcockrum@fbtlaw.com. D

ARBITRATION
Ar, arbag, 

Is arbitration right for your 
company? Things to consider

In recent years, there has been a trend among employers 
to adopt mandatory arbitration agreements. The increased use 
of mandatory arbitration agreements can be attributed in part 
to a series of decisions by the U.S. Supreme Court that have 
reaffirmed the validity of arbitration agreements. There are a 
number of advantages and disadvantages employers should 
consider before adopting an arbitration program.

Advantages
There are a number of advantages of implementing 

an arbitration program, including:
• Arbitration is usually more efficient than civil ac-

tions. To make the process more efficient, most arbi-
tration agreements place limitations on the amount 
of discovery (pretrial fact-finding), including the 
number of depositions each party may take. For ex-
ample, most arbitration programs allow for only two 
to five depositions unless the arbitrator grants per-
mission for more.

• Given the streamlined discovery and overall effi-
ciency, arbitration is usually less costly than lawsuits.

• There is less risk of an excessive and outrageous 
award because the arbitrator is usually an experi-
enced attorney.

• Arbitration proceedings usually play out in private. 
Thus, there is less risk of bad publicity, which can be 
associated with being sued in court.

Disadvantages
However, there are also disadvantages to arbitra-

tion. Some of them include:
• The more efficient process can be a disadvantage in 

some cases. Because of the discovery limitations, if 
you have a case with a lot of witnesses, you may not 
be able to take their depositions before the arbitration 
hearing, which can result in surprises at the hearing.

• Although arbitration is generally cheaper, there is a 
cost associated with paying an arbitrator’s fee. The 
cost is usually borne by the employer.



KENTUCKY EMPLOYMENT LAW LETTER (ISSN 
1052-4371) is published monthly for $447 per 
year by BLR®—Business & Legal Resources, 
100 Winners Circle, Suite 300, P.O. Box 5094, 
Brentwood, TN 37024-5094. Copyright 2017 BLR®. 
Photocopying or reproducing in any form in whole 
or in part is a violation of federal copyright law and 
is strictly prohibited without the publisher’s consent.

Editorial inquiries should be directed to Richard S. 
Cleary at Frost Brown Todd, LLC, 400 West Market 

Street, Suite 3200, Louisville, KY 40202, 502-779-
8562. 

KENTUCKY EMPLOYMENT LAW LETTER 
does not attempt to offer solutions to individual 
problems but rather to provide information about 
current developments in Kentucky employment 
law. Questions about individual problems should 
be addressed to the employment law attorney of 
your choice.

For questions concerning your sub scription or 
Corporate Multi-User Accounts, con tact your 
customer service re presentative at 800-274-6774 or 
custserv@blr.com.

• Dispositive motions are rarely granted. Although it is difficult 
to obtain summary judgment (dismissal without a trial) 
in civil court, dismissal is even more difficult to obtain in 
arbitration proceedings. Most arbitrators allow the case to go 
through the evidentiary hearing before issuing a ruling.

• Unlike most court actions, parties usually have few options 
to appeal an adverse decision. It is extremely difficult to over-
turn an arbitrator’s decision in court.

Bottom line
If you decide to implement an arbitration program, you 

should consult with legal counsel to draft and implement an 
appropriate program. You need to consider whether all or only 
some of your employees will be covered by your arbitration 
program. In addition, you should consider whether all claims 
will be subject to arbitration. Typically, to ensure an arbitration 
agreement is fair, the potential claims of both the employee and 
the employer will be subject to arbitration. However, you may 
want to carve out certain exceptions, such as to seek injunctive 
relief from a court to protect trade secrets. 

Also, consider using a reputable third party, such as the 
American Arbitration Association, to administer the program. 
That will help ensure the program is fair and means you will 
not have to deal with the administrative headaches that can be 
associated with administering the program.

Now is a good time for employers to explore whether arbitra-
tion of disputes should be required. Mandatory arbitration may 
not be appropriate for all employers, but all employers should at 
least explore the possibility. D
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