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by Kaitlin L.H. Robidoux

As we reported previously, the West 
Virginia Legislature passed the West Vir-
ginia Safer Workplaces Act (see “Overview 
of employment laws passed in West Vir-
ginia this year” on page 1 of the June 2017 
newsletter). The new law, which went into 
effect on July 7, 2017, generally expands the 
circumstances under which employers may 
conduct drug and alcohol testing, with some 
important limitations. If your business con-
ducts drug or alcohol testing, now is a good 
time to revisit your policy and consult with 
your attorney to ensure that you’re comply-
ing with the new law. This article summa-
rizes the Act, including what it permits and 
what it prohibits.

Applicability and 
reasons for testing

The Safer Workplaces Act applies 
to most private employers, even those 
with just one employee. Certain em-
ployers that are subject to other statutes 
regarding testing aren’t covered by the 
new law, including public improvement 
contractors and coal mine operators. If 
an employer must perform drug testing 
under another statute, those other re-
quirements still apply.

Under the Act, employees and job 
applicants may be tested for the pres-
ence of drugs and alcohol as a condi-
tion of continued employment or hiring. 
Previously, employees could be tested 

only if a reasonable suspicion existed to 
justify the test or if the employee held 
a safety-sensitive position. The Act au-
thorizes drug and/or alcohol testing for 
any of the following reasons:

• Deterrence and/or detection of pos-
sible illicit drug use; possession, 
sale, conveyance, distribution, or 
manufacture of illegal drugs, intoxi-
cants, or controlled substances in 
any amount or in any manner, on or 
off the job; or the abuse of alcohol or 
prescription drugs;

• Investigation of possible individual 
employee impairment;

• Investigation of accidents in the 
workplace or incidents of workplace 
theft or other employee misconduct;

• Maintenance of safety for employ-
ees, customers, clients, or the public 
at large; or

• Maintenance of productivity, qual-
ity of products or services, or secu-
rity of property or information.

The new law states that testing may 
occur even when there are no indica-
tions of individual job-related impair-
ment. Therefore, the new law generally 
expands your ability to test employees.

Limitations
Despite the general expansion of 

the circumstances when testing is law-
ful, there are important limitations to 
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your ability to test applicants and employees. Those lim-
itations are outlined below.

Written policy. Importantly, testing (or retesting) of 
employees or job applicants for the presence of drugs or 
alcohol must be done within the terms of a written policy 
that has been distributed to every employee subject to 
testing and that is available for review by all job appli-
cants. Therefore, if you want to avoid liability for drug or 
alcohol testing, you must have a written policy, and you 
must only test within the limits of your written policy.

Adverse employment actions. Also importantly, 
under the new law, no adverse employment action may 
occur before confirmatory drug testing—using a dif-
ferent chemical process than is used in the initial drug 
screen—has been conducted at a laboratory that is either 
certified by the U.S. Department of Health and Human 
Services’ (HHS) Substance Abuse and Mental Health 
Services Administration or approved by either the HHS 
under the Clinical Laboratory Improvements Act or the 
College of American Pathologists. 

In other words, if you conduct an initial drug or alco-
hol screen that indicates that the applicant or employee 
tested positive for a prohibited substance, you may not 
take an adverse employment action until a laboratory has con-
firmed the test result. An adverse employment action in-
cludes—but is not limited to—refusal to hire, discharge, 
or unpaid suspension. Therefore, if an initial test comes 
back positive, you must wait for a laboratory to confirm 
the results before you take any adverse employment ac-
tion against the applicant or employee.

Split samples. If the laboratory confirms a positive 
test result (indicating the presence of a prohibited sub-
stance), the employee or job applicant has the right, at his 
own cost, to have a “split sample” sent to a second labo-
ratory to be tested. The split sample is collected at the 
same time as the primary specimen, which is tested by 
the first laboratory. The first laboratory receives the split 
sample at the same time it receives the primary speci-
men, but it retains the split sample unopened unless and 
until the employee or applicant requests that it be sent to 
a second laboratory for testing.

Payment for testing. You must pay all actual costs 
for drug and/or alcohol testing that you require of em-
ployees and job applicants. The one exception is for test-
ing of a split sample.

Compensation to applicants/employees. Testing is 
considered to be time worked for purposes of compen-
sation and benefits.

Timing. Employees may be tested only during or 
immediately before or after a regular work period.

Testing off-site. If testing occurs away from the 
worksite, you must either provide transportation or pay 
reasonable transportation costs.

Collection of samples. Collection of samples must 
be performed under “reasonable and sanitary” con-
ditions. If urine is being collected as the sample and 
someone is assigned to observe the sample collection, 
the observer must be of the same sex as the employee 
or applicant. Each sample must be labeled to preclude 
misidentification. You may require that the employee 
provide reliable identification to the person collecting 
the samples.

Opportunity to provide information. The employee 
or applicant must be given an opportunity to voluntarily 
provide any information that may be relevant to the test. 
For example, an employee must be allowed to identify 
currently or recently used prescription or nonprescrip-
tion drugs or other relevant medical information.

Provision of information to employees. You must 
provide employees, “when requested and/or as appro-
priate,” with information regarding the existence and 
availability of counseling, employee assistance, reha-
bilitation, and/or other drug abuse treatment programs 
that you offer, if any. Although you are required to pro-
vide this information, you aren’t required to offer any of 
these benefits.

Confidentiality. You may not use or disclose com-
munications relevant to an individual’s test results ex-
cept in a proceeding related to the Safer Workplaces Act.

Permissible actions after a positive test
If a laboratory-confirmed positive drug or alcohol 

test result indicates a violation of a written policy, or if 
the employee or job applicant refuses to provide a test-
ing sample, then you may take disciplinary and/or re-
habilitative action. The Safer Workplaces Act specifically 
provides that the actions an employer may take include: 

• Requiring an employee to enroll in an employer-
provided or -approved rehabilitation, treatment, or 
counseling program, which may include additional 
drug and/or alcohol testing; 

• Suspending the individual with or without pay; 

• Discharging the employee; 

• Refusing to hire the applicant; 

• Other adverse employment action that accords with 
the employer’s written policy and procedures, includ-
ing collective bargaining agreement provisions; or 

• Transfer, reassignment, or discharge of an employee 
from a safety-sensitive position (in accord with any 
applicable contractual provision).

Bottom line
The Safer Workplaces Act generally expands your 

ability to test job applicants and employees for drugs 
and alcohol, but there are several new and important 
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limitations. If you haven’t already, break out your test-
ing policy and ensure that it complies with the new law. 
Your attorney can advise you regarding your options 
and whether your old policy complies with current law.

You may contact Kaitlin L.H. Robidoux at 304-933-8161 
or kaite.robidoux@steptoe-johnson.com. D
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4th Circuit backs employers 
that make good-faith mistakes
by Allison B. Williams

On June 2, 2017, the U.S. 4th Circuit Court of Appeals 
(whose rulings apply to all West Virginia employers) gave em-
ployers a boost by upholding a termination decision because a 
thorough investigation determined the employee had fabricated 
a sexual harassment claim.

Background
Patricia Villa was a low-level manager for a company 

that owns and operates several restaurants. She reported 
to the director of operations (DOO) that one of her sub-
ordinates had complained that a general manager had 

offered to give the subordinate employee a raise in ex-
change for sex. She also reported her suspicions that an-
other employee had quit because the same manager had 
made her a similar proposition.

The DOO assured Villa he would investigate her 
report. He then interviewed the subordinate employee, 
who denied that any harassment occurred or that she 
ever reported it to Villa. The DOO then called the former 
employee Villa identified as having been potentially ha-
rassed. The former employee denied ever having been 
harassed and confirmed that she left her job because the 
restaurant was too far from her residence. The former 
employee also stated that whoever told Villa she had 
been propositioned was lying.

Finally, the DOO interviewed a third employee 
who was supposedly present when the subordinate 
employee complained to Villa. This third employee de-
nied ever having any knowledge of any alleged sexual 
harassment.

Based on his investigation, the DOO concluded 
that Villa had fabricated the allegations. When they met 
again, he told her that he had investigated her report and 
that all of the people he interviewed denied any sexual 
harassment had occurred. He also informed her that he 
had determined that she had made a false accusation 

Who can be present for a discharge?
by Michael J. Moore

Q  Does an employee have the right to have someone pres-
ent at his termination and/or disciplinary action?

A  Generally speaking, an employee doesn’t have a 
right to have someone present at his termination or 
other disciplinary action. Not having anyone present 
can actually be for the benefit of the employee being 
disciplined in order to maintain confidentiality of the 
disciplinary process. 

Allowing a coworker, friend, or family member to be 
present during the disciplinary meeting can lead to a 
number of uncomfortable issues for both you and the 
employee. For instance, the disciplinary action may 
pertain to complaints regarding improper sexual ad-
vances or poor work performance. Rarely are those 
discussions furthered by having an additional person 
in the room who may either be offended by the disci-
plinary action or may gossip about the topic in subse-
quent conversations with coworkers or friends.

One relatively large caveat to this is whether your em-
ployee handbook has a clause that provides employ-
ees a right to have someone present for disciplinary 
actions. It’s rare that an employer would include such 
a clause in the handbook, but you should review your 
materials to be sure.

The issue is more likely to come up if you have a 
unionized workforce with a collective bargaining 
agreement (CBA) controlling employment relation-
ships. Often, CBAs include provisions that allow an 
employee to request that a union representative at-
tend any disciplinary action.

In summary, the general rule is that an employee doesn’t 
have a right to have anyone present for his disciplinary 

action, unless your employee handbook 
or CBA says otherwise.

Michael J. Moore is a labor and em-
ployment attorney in Steptoe & John-
son PLLC’s Bridgeport office. He can 
be reached at 304-933-8153 or  michael.
moore @ steptoe-johnson.com. D

PRACTICE POINTS
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concerning the manager and that she would be termi-
nated as a result. Villa apologized to the DOO but never 
denied fabricating the story.

Case goes to court

Villa filed a retaliation complaint with the state 
human rights commission and the Equal Employment 
Opportunity Commission (EEOC). As a result, she re-
ceived a “right-to-sue” letter and filed her complaint in 
federal court. After the pretrial exchange of evidence, 
the district court dismissed her claims, holding that 
even if the DOO incorrectly concluded that she had 
made up the allegations, the termination of her employ-
ment didn’t constitute retaliation under Title VII of the 
Civil Rights Act of 1964. She appealed the decision.

On appeal, the 4th Circuit affirmed the decision of 
the district court, holding that while Title VII bars em-
ployer retaliation against employees for opposing un-
lawful employment practices, it doesn’t prevent employ-
ers from terminating employees in good faith. The court 
reiterated that Title VII doesn’t protect knowingly fabri-
cated allegations. It then went further to hold that even 
if an employee is terminated for misconduct she didn’t 
engage in, a violation of Title VII doesn’t exist if the ter-
mination was based on a good-faith factual mistake, and 
whether the decision “was wise, fair or even correct” 
was immaterial. Here, the employer, after an investiga-
tion and in good faith, believed Villa was lying. There-
fore, it cannot be held liable for her termination. Villa v. 
Cavamezze Grill, LLC, et al. No. 15-2543 (4th Cir. 2017).

Bottom line

There are several takeaways from this case. Take re-
ports of harassment seriously and investigate promptly. 
Talk to all relevant witnesses to the allegations, and 
document what you learn from each. Don’t be afraid to 
make an adverse employment decision if you can show 
that you have good reasoning (even if it’s flawed) for 
the decision. But if you are concerned that the adverse 

employment action might be seen as retaliatory, call 
your favorite employment lawyer and run the scenario 
by her to get a neutral opinion on whether to move for-
ward with the discipline.

You may contact Allison B. Williams at 304-933-8144 or 
allison.williams@steptoe-johnson.com. D
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Why employees aren’t always 
at-will: public policy exceptions 
to at-will employment 
by Mark Jeffries

Like 49 of the 50 states (all except Montana), West Vir-
ginia is an “at-will-employment” state. Generally, this means 
that either the employer or the employee can terminate the em-
ployment relationship at any time. That isn’t always the case, 
however. 

When you contemplate discharging an employee, as all 
employers must from time to time, you should consider the ex-
ceptions to the at-will-employment doctrine, and make sure the 
employee doesn’t fall under one of those exceptions.

Can you discharge an 
employee for any reason?

The at-will-employment doctrine applies to em-
ployees who aren’t working under a contract contain-
ing a definite term of employment. By contrast, an em-
ployment contract that includes a term of employment 
would govern how that employee may be discharged. 
The vast majority of employees in America don’t have 
an employment contract and are considered to be em-
ployed at will.

Even for employees without a contract, however, 
the West Virginia Legislature has created several spe-
cific exceptions that prevent employers from discharg-
ing at-will employees under certain circumstances. As 
most HR professionals employing individuals within 
our state know, an employee may not be discharged 
under West Virginia law for making a complaint 
about unpaid wages, for filing a civil action under 
the state wage laws, for filing for workers’ compensa-
tion benefits, or for serving on a jury. Employers are 
usually aware that they may not take adverse action 
against employees on any discriminatory basis, i.e., 
because of their race, religion, color, age, or disability. 
Public-sector employers have additional restrictions 
because they may not discharge employees who file 
complaints or testify under the state’s Occupational 
Safety and Health Act or discharge employees be-
cause they make a good-faith report of wrongdoing or 
waste (the “whistleblowing” exception).
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Those exceptions are clearly laid out in the West Vir-
ginia Code and federal statutes, but another category of 
exceptions to the at-will doctrine is a bit more ambigu-
ous: the public policy exceptions. The West Virginia Su-
preme Court of Appeals has established that while West 
Virginia is an at-will-employment state, discharge of an 
employee may be considered wrongful when doing so 
contravenes a substantial public policy of the state. This 
raises questions that you must consider when contem-
plating the discharge of an employee, even if the em-
ployee isn’t protected by any of the statutory exceptions 
to the at-will doctrine.

How is public policy established?
To be considered “substantial public policy,” a pol-

icy must provide specific guidance to a reasonable per-
son. The West Virginia Supreme Court of Appeals has 
explained that a substantial public policy “must be so 
widely regarded as to be evident to employers and em-
ployees alike.”

Thus, when deciding whether a discharge is 
wrongful under this exception, courts look to several 
sources to determine what constitutes public policy. 
Public policy arises from established precepts in the 
state constitution, legislation, regulations that have leg-
islative approval, and judicial opinions. Some statutes 
explicitly set forth a public policy. The West Virginia 
Human Rights Act (WVHRA), for example, begins 
with the language, “It is the public policy of the state 
of West Virginia.” Other public policies may not be as 
clear and, unfortunately, are determined by courts after 
a lawsuit has been filed.

In the case that first established the public policy ex-
ception to at-will employment in West Virginia, a bank 
employee brought to his employer’s attention certain 
bank activities that he believed violated the West Vir-
ginia Consumer Credit and Protection Act (CCPA). The 
CCPA doesn’t expressly prohibit discharging employees 
who report suspected violations of its provisions. Nev-
ertheless, the court found that in creating the CCPA, the 
legislature had established a public policy of protecting 
consumers, and permitting employers to discharge em-
ployees for reporting possible violations of the statute 
would contravene that policy.

What other public policy 
exceptions have emerged?

As mentioned above, the WVHRA explicitly states 
that it’s the public policy of West Virginia to prohibit 
employment discrimination. The Act prohibits dis-
crimination in employment based upon race, religion, 
color, national origin, ancestry, sex, age, blindness, or 
disability. It generally defines “employer” as an entity 
employing 12 or more persons within the state. There-
fore, all of its provisions apply to statutorily defined 

“employers.” Yet, the state supreme court has held that 
even if an employer doesn’t fall directly under the 
WVHRA because it doesn’t employ enough employ-
ees, an employee may still bring a wrongful discharge 
claim based upon a characteristic protected by the Act 
because a discriminatory discharge would contra-
vene the state’s public policy against discrimination 
in employment.

In a high-profile case in 2001, a convenience store 
clerk was discharged after he subdued a would-be 
armed robber, which violated a company policy that 
prohibited employees from subduing or otherwise in-
terfering with a store robbery. The court ruled that West 
Virginia statutes that provide for a claim of self-defense, 
combined with years of jurisprudence addressing the 
circumstances under which a person may defend him-
self, had established a substantial public policy that 
citizens of West Virginia have the right of self-defense 
in response to imminent lethal danger. Therefore, an 
employee who is discharged for actions in the course of 
self-defense may claim wrongful discharge.

Other reasons for discharge that have been found to 
be against public policy include the following:

• An employee gave truthful testimony in a legal ac-
tion. (Public policy: Witnesses must be free to testify 
truthfully.)

• An employee refused to take a lie detector test. (Pol-
icy: the right to privacy.)

• An employee made a claim for overtime wages. 
(Policy: the right to seek redress of grievances and 
access to the courts.)

• An employee reported violations to the state Board 
of Barbers and Cosmetologists. (Policy: Board 
regulations state licensees have a duty to report 
violations.)

Bottom line
If an at-will employee has done something that has 

you considering discharge, it’s important to consider 
whether a public policy exception applies. The discharge 
cannot be motivated solely by employee conduct that 
is supported by a substantial public policy. It’s also im-
portant to remember that each state will have its own 
public policy exceptions to the at-will-employment rule 
because those exceptions arise from state law and indi-
vidual cases. What is public policy in one state may not 
be the public policy of West Virginia, and vice versa. If 
you are faced with a question about whether a public 
policy exception may apply to your situation, a quick call 
to an employment lawyer may save you from an expen-
sive lawsuit later.

You may contact Mark Jeffries at 304-933-8155 or mark.
jeffries@steptoe-johnson.com. D
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Best practices for employers 
under EEOC’s new SEP

The Equal Employment Opportunity Commission 
(EEOC) recently released its Strategic Enforcement Plan (SEP) 
for 2017 to 2021. The new plan replaces an earlier version is-
sued in 2012, but it isn’t a radical departure from the agency’s 
previous agenda. Employers hoping for a more employer-
friendly EEOC under the new administration may be disap-
pointed by the 2017 SEP.

The plan makes clear that the agency will continue to ag-
gressively investigate and litigate issues it sees as having the 
greatest impact on the development of the law or on promoting 
compliance across a large organization or industry. The EEOC 
expresses its intent to “focus on strategic impact” to be effective 
as a “national law enforcement agency,” despite its increas-
ingly limited funding and staffing.

The new plan focuses on developing substantive areas, in-
cluding the “gig economy,” “backlash” discrimination against 
Muslim and Middle Eastern employees, and discriminatory 
hiring and recruitment policies. It also makes clear that hot-
button topics from recent years are likely here to stay. Employ-
ers are strongly urged to develop practices now to help them 
avoid EEOC charges and withstand the agency’s scrutiny.

EEOC takes on ‘gig economy’
Today, employees are more likely than ever before 

to be temporary, part-time, leased, employed through a 
staffing agency, or employed by more than one employer. 
These days, more workers fall in that ill-defined gray 
zone between true independent contractors and employ-
ees. The “gig economy” is defined by the prevalence of 
short-term contracts and freelance work. In its SEP, the 
EEOC “adds a new priority to address issues related to 
complex employment relationships and structures in the 
21st century workplace, focusing specifically on tempo-
rary workers, staffing agencies, independent contractor 
relationships, and the on[-]demand economy.”

Employers that use those types of employment ar-
rangements must remember that “gig” workers can also 
allege discrimination or harassment. Don’t cut corners 
on training on your antidiscrimination and antiharass-
ment policies. Temporary employees may be viewed as 
easy targets for harassment, discriminatory treatment, or 
bullying. As the recent events at Uber have made clear, 
companies that grow quickly need to make sure they 
“grow up” by timely implementing clear and consistent 
policies and encouraging a culture of professionalism.

Discrimination against Muslim, 
Middle Eastern employees

Another focus area for the EEOC is “addressing 
discriminatory practices against those who are Muslim 
or Sikh, or persons of Arab, Middle Eastern, or South 
Asian descent, as well as persons perceived to be mem-
bers of these groups.” While it’s somewhat unusual for 
the EEOC to announce that it will specifically focus on 
particular religious groups or nationalities, the plan ex-
plains that strategic protection is necessary because of 
“backlash against [those groups] from tragic events in 
the United States and abroad.” It’s unclear how enforce-
ment of the issue will proceed under the new presiden-
tial administration.

Remember that you must provide employees rea-
sonable accommodations for religious observances, in-
cluding breaks for prayers. Appearance and dress code 
standards that arbitrarily ban or restrict beards, turbans, 
or head coverings likely will draw increased scrutiny 
from the EEOC. Backlash discrimination should be spe-
cifically covered in antidiscrimination training.

Barriers in recruitment and hiring
The EEOC restated its commitment to eliminat-

ing barriers in recruitment and hiring and added new 
details to its goal. Specifically, the EEOC will take aim 
at the lack of diversity in certain industries, including 
technology and police work, and the increasing use and 
impact of data-driven employment screening tools. Em-
ployers in targeted industries should continue to focus 
on recruiting a diverse workforce.

Employers that use online applications, algorithms, 
or similar data tools to screen applicants must be par-
ticularly careful. Those tools can provide a first look at 
applicants and assist hiring managers. However, you 
must know what parameters are used in the screenings 
and make sure you consider how the screenings could 
pre sent barriers (even unintentionally) for groups such 
as older workers, minorities, women, and people with 
disabilities. For example, a screening tool that automati-
cally eliminates applicants with a long gap in employ-
ment may unintentionally have a disparate impact on 
women who left the workforce to care for a young fam-
ily. Date-of-birth inquiries could discriminate against 
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older workers. Online application processes that aren’t 
accessible to people with disabilities present an obvious 
problem.

Screening applicants by checking their social media 
profiles also can be risky. Social media profiles may re-
veal more than a potential employer should know about 
employees’ religion or other protected characteristics.

Pregnancy discrimination,  
unequal pay, LGBT protections

The EEOC will continue to prioritize substantive is-
sues such as rooting out pregnancy discrimination, pre-
venting unequal pay, and protecting LGBT individuals 
from discrimination.

The EEOC has focused on accommodating employ-
ees’ pregnancy-related limitations. Employers are re-
minded that pregnant employees should be treated the 
same as nonpregnant employees with a similar ability 
or inability to work. Remember, if a pregnant employee 
hasn’t requested leave or a new role, you can’t force 
her to take leave or change roles because you believe 
she shouldn’t perform a certain job. At the same time, 
a pregnant employee who requests an accommodation 
should be treated the same as other employees who re-
quest accommodations.

The EEOC will continue to focus on equal pay. 
However, the SEP makes clear the agency won’t focus 
on equal pay strictly as a gender issue: “The Commis-
sion will also focus on compensation systems and prac-
tices that discriminate based on any protected basis.” 
The guidance reminds employers that pay differentials 
should be based on seniority, merit, or quantity or qual-
ity of production, not on protected characteristics.

Finally, as you likely know by now, the EEOC inter-
prets the prohibition against sex discrimination under 
Title VII as forbidding employment discrimination 
based on gender identity and sexual orientation. The 
agency has enjoyed great success in enforcing its posi-
tion. It has obtained more than $6 mil lion in monetary 
relief for LGBT workers, required policy changes by em-
ployers, and convinced a growing number of courts to 
endorse its interpretation of Title VII.

The number of EEOC charges based on sexual ori-
entation or gender identity increased by 34 percent in 
2015. The agency is unlikely to slow down in its strate-
gic enforcement in this area, and you would do well to 
include sexual orientation and gender identity as pro-
tected characteristics in your equal employment and an-
tiharassment policies. The Human Rights Campaign has 
reported that the vast majority—89 percent—of Fortune 
500 companies already prohibit discrimination based on 
sexual orientation, and two-thirds prohibit discrimina-
tion based on gender identity. 

Bottom line
The EEOC expects employers to follow not only the 

laws it enforces but also its interpretations of those laws. 
Take the time to analyze your work environment re-
garding the issues in the agency’s SEP. Consider revising 
your policies and practices to more closely align them 
with the EEOC’s strategic positions. Your efforts will 
prove to be invaluable if your company faces an EEOC 
charge or investigation. D
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Supreme Court delivers  
sermon on ERISA  
‘church-plan’ exemption

The Employee Retirement Income Security Act of 1974 
(ERISA) generally requires private employers offering pension 
plans to adhere to a lengthy list of rules designed to ensure plan 
solvency and protect plan participants. Church plans, however, 
are exempt from those requirements. But what exactly con-
stitutes a “church plan”? The U.S. Supreme Court has just 
ruled—unanimously—on this issue.

Church-affiliated hospital pension plans
The case involved three church-affiliated nonprof-

its that run hospitals and other healthcare facilities. The 
hospitals offer defined-benefit pension plans to their 
employees. The plans were established by the hospitals 
themselves—not by a church—and are managed by in-
ternal employee benefits committees.

The three hospitals involved in the case were Ad-
vocate Health Care Network, associated with the Evan-
gelical Lutheran Church in America and the United 
Church of Christ; Saint Peter’s Health Care System, 
which is both owned and controlled by a Roman Cath-
olic diocese; and Dignity Health, which maintains ties 
to the Catholic religious orders that initially sponsored 
some of its facilities.

A group of current and former employees filed 
class actions alleging that the hospitals’ pension plans 
didn’t fall within ERISA’s church-plan exemption be-
cause they weren’t established by a church. The district 
courts agreed with the employees, ruling that a plan 
must be established by a church to qualify for the ex-
emption, and the appeals courts affirmed the district 
court’s ruling.

The U.S. Supreme Court, however, ruled 8-0 (Jus-
tice Neil Gorsuch didn’t participate in the case) that a 
plan maintained by a principal-purpose organization 
qualifies as a “church plan,” regardless of who estab-
lished it.
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Majority opinion
Justice Elena Kagan wrote the majority opinion. The defi-

nition of “church plan” came in two distinct phases, noted the 
Court. Initially, ERISA defined it as a “plan established and main-
tained . . . for its employees . . . by a church or by a convention or 
association of churches.”

But in 1980, Congress amended the statute to expand the def-
inition. Now, for purposes of the church-plan definition, an “em-
ployee of a church” includes an employee of a church-affiliated 
organization, such as the hospitals in this case.

Congress in 1980 also added a provision stating that the defi-
nition of “church plan” includes a plan established or maintained 
by an entity whose principal purpose is to fund or manage a ben-
efit plan for the employees of churches or church affiliates.

The intent of Congress, the Supreme Court concluded, was 
to encompass a different type of plan in the definition—one that 
“should receive the same treatment (i.e., an exemption) as the 
type described in the old definition.” And these “newly favored 
plans” are described by the Court as those maintained by “prin-
cipal-purpose organizations,” regardless of their origins.

In short, the Court stated that “because Congress deemed 
the category of plans ‘established and maintained by a church’ to 
‘include’ plans ‘maintained by’ principal-purpose organizations, 
those plans—and all those plans—are exempt from ERISA’s re-
quirements.” Advocate Health Care Network v. Stapleton, U.S. Su-
preme Court 581 U.S. ___ (June 5, 2017).

Sotomayor: Right decision, 
but a troubling one

Justice Sonia Sotomayor, in a concurring opinion, noted that 
the majority opinion meant that “scores of employees—who 
work for organizations that look and operate much like secular 
businesses—potentially might be denied ERISA’s protections. In 
fact, it was the failure of unregulated ‘church plans’ that spurred 
cases such as these.”

While Sotomayor joined the majority opinion because she 
was “persuaded that it correctly interprets the relevant statu-
tory text,” she was nonetheless “troubled by the outcome of these 
cases.” She noted that while Congress acted in 1980 to exempt 
plans established by orders of Catholic Sisters, “it is not at all clear 
that Congress would take the same action today with respect to 
some of the largest health-care providers in the country{,] . . . or-
ganizations [that] bear little resemblance to those Congress con-
sidered when enacting the 1980 amendment.” D
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