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by Angelo. D. Catalano  
and Grace E. Hwang 
Coughlin & Gerhart, LLP

As employers are well aware, the Fam-
ily and Medical Leave Act (FMLA) allows 
eligible employees to take leave for qualifying 
serious health conditions. In a recent deci-
sion, the U.S. 2nd Circuit Court of Appeals 
(whose decisions apply to all New York em-
ployers) highlighted the need for employers 
to be more inquisitive—and perhaps more 
expansive—when determining whether a 
condition is a “serious health condition.”

Background
Jacintha Pollard was employed by 

the New York Methodist Hospital as 
a medical records file clerk, a job that 
required standing and walking for ex-
tended periods. Sometime during her 
employment, she noticed a benign soft 
tissue mass growing on her left foot that 
became increasingly painful and lim-
ited her ability to perform her job. She 
declined conservative care and instead 
elected to have her podiatrist surgically 
remove the mass a couple of weeks later.

Pollard requested FMLA leave for 
her surgery and postoperative recovery. 
Despite her podiatrist’s certification of a 
“serious health condition,” the hospital 
denied her request because she failed to 
comply with its FMLA policy requiring 
30 days’ advance notice for FMLA leave. 
Pollard went forward with surgery and 

missed work, resulting in the termina-
tion of her employment because of an 
alleged unauthorized absence.

Pollard sued the hospital for deny-
ing her FMLA leave. The hospital ar-
gued that she didn’t qualify for FMLA 
leave. Among other things, the hospital 
claimed she hadn’t provided adequate 
notice and didn’t have a “serious health 
condition” because it didn’t require 
multiple treatments and it wouldn’t 
have incapacitated her from working if 
it had been left untreated. The district 
court dismissed the case, agreeing that 
Pollard didn’t have a serious health con-
dition, but it didn’t address whether she 
had provided adequate notice. Pollard 
appealed to the 2nd Circuit.

2nd Circuit’s opinion
On appeal, the 2nd Circuit consid-

ered first whether a condition that re-
quired only a single surgical procedure 
could still be a serious health condition, 
and, second, whether working without 
absence up until the date of surgery 
disqualified the employee’s condition 
from being considered serious. The 
court found in Pollard’s favor on both 
questions. 

The 2nd Circuit held that although 
Pollard underwent surgery only once, 
she still required multiple postopera-
tive follow-up appointments, thereby 
making it a condition that necessitated 
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“multiple treatments.” Moreover, the appeals court held 
that her postoperative treatments were medically pre-
dictable from the outset. It noted that if the postoperative 
treatment arose because of unexpected complications 
caused by the surgery and therefore were unforeseeable, 
then a different conclusion may have been reached. Be-
cause the hospital never sought a second opinion, Pol-
lard’s medical certification that she had a serious health 
condition was entitled to deference in the appeal.

Even though Pollard worked up to the date of the 
surgery and would have continued to work in pain had 
she not had surgery, her condition may have still re-
sulted in a period of incapacity of more than three days 
in the absence of treatment. The court explained that 
there was still a possibility that she couldn’t have contin-
ued to work without treatment had the pain continued 
to worsen. It ruled that her testimony stating that the 
growth on her foot was worsening, painful, and affected 
her ability to walk was sufficient to set forth the possibil-
ity of incapacity. Pollard v. N.Y. Methodist Hosp., No. 15-
3231, 2017 WL 2818134 (2nd Cir., June 30, 2017).

Bottom line
This 2nd Circuit decision makes it clear that em-

ployers shouldn’t take a hypertechnical view of “serious 
health conditions.” This is true even if your employee 
seems to be able to perform the essential functions of his 
job before taking leave. If there is a disagreement as to 
whether an employee requesting  FMLA leave has a se-
rious health condition, consider requesting that he sub-
mit to a second medical examination under the FMLA. 
Given the 2nd Circuit’s decision, you should be aware 
that postoperative care will count as “multiple treat-
ments” that will qualify as a serious health condition. 
Additionally, New York’s new paid family leave law 

echoes the FMLA’s definition of “serious health condi-
tion,” which subjects you to additional liability. Always 
ensure that you have up-to-date FMLA policies and pro-
cedures in place so you will be prepared if you experi-
ence a situation similar to the Pollard case.

The author can be reached at acatalano@cglawoffices.com 
or 607-723-9511. Grace E. Hwang is a summer associate with 
Coughlin & Gerhart, LLP, and is attending Syracuse Univer-
sity College of Law. D
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Answering to a  
higher authority:  
the ‘ministerial exception’
by Shannon Kane and Veronica Ramirez 
Coughlin & Gerhart, LLP

Most employers know that Title VII of the Civil Rights 
Act of 1964 and the New York State Human Rights Law 
(NYSHRL) provide protection to most employees with only 
minor exceptions. One of those exceptions is for religious min-
isters. In a recent decision, the 2nd Circuit held that a former 
Catholic school principal’s employment discrimination claim 
was barred by the “ministerial exception,” which prevents em-
ployees who are ministers from making employment discrimi-
nation claims against their religious employers.

Background
Joanne Fratello, a former Catholic school principal, 

sued the Archdiocese of New York and others, claiming 
gender discrimination and retaliation arising out of her 
termination. The district court granted the church’s mo-
tion to dismiss based on the ministerial exception, and 
Fratello appealed to the 2nd Circuit, claiming that she 
was a principal, not a minister.

In the case of Hosana-Tabor Evangelical Lutheran 
Church & School v. Equal Employment Opportunity Commis-
sion, the U.S. Supreme Court recognized the ministerial 
exception for employment discrimination claims against 
former or current religious employers. Importantly, this 
doctrine applies regardless of the employer’s reasoning 
for its alleged discriminatory conduct. The Supreme 
Court outlined several factors courts should weigh to 
make this determination, including the employee’s for-
mal title, the substance reflected in that title, the employ-
ee’s use of the title, and the important religious functions 
the employee performed.

School principal as a ‘minister’
In determining whether Fratello was a minister 

within the meaning of the exception, the 2nd Circuit 
gave significant weight to the church’s administrative 
manual for schools, which contained a job description 
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of “lay principal” and duties including religious responsibilities. 
The manual described the principal position as a “vocation” 
and leader in Catholic education.

As a school principal, the 2nd Circuit noted, Fratello played 
an active role in the religious aspects of her Catholic school. She 
implemented a school prayer program, planned and executed 
religious assemblies for students, delivered a religious address 
annually to graduating eighth-grade students, supervised 
teachers in their instruction of the Catholic faith, and directed 
the content of the religious curriculum, including instructional 
materials and textbooks. After her first year of employment, 
performance evaluators, staff, and faculty commended Fratello 
for her work as a religious leader within the school and on her 
achievements in reinstalling the Catholic faith within the school 
office and daily life. As a result of her glowing review, her con-
tract was renewed for three years from 2008 to 2011.

The 2nd Circuit found the relationship between Fratello’s 
conduct and the activities that the school, church, and arch-
diocese promoted warranted the application of the ministe-
rial exception. Recognizing that the title of lay principal isn’t 
inherently religious by itself, the 2nd Circuit found that her 
position entailed religious duties and instruction. As a result, 
it held that she qualified as a minister within the meaning of 
the ministerial exception. Because the exception applied, she 
was unable to sue her former employer for gender discrimina-
tion and retaliation, regardless of the circumstances. Fratello v. 
Archdiocese of New York, No. 16‐1271, 2017 WL 2989706 (2d Cir., 
July 14, 2017).

Takeaways
The ministerial exception doesn’t apply solely because the 

employer labels the employee as a “minister.” Based on case 
law, the ministerial exception will be analyzed by the courts on 
a functional basis, and the test is fact-specific. Employers such 
as religious nonprofits should review job titles and descrip-
tions to determine if the ministerial exception could apply. If 
an employment discrimination claim later arises, be prepared 
to document instances in which the employee has performed 

EEOC marks 50th anniversary of ADEA with 
discussion on discrimination. Experts invited to a 
June meeting of the Equal Employment Opportu-
nity Commission (EEOC) told of the continuing ef-
fects of age discrimination 50 years after passage of 
the Age Discrimination in Employment Act (ADEA). 
A 2017 AARP survey reports that nearly two-thirds 
of workers age 55 to 64 report their age as a bar-
rier to getting a job. Also, a 2015 survey using ré-
sumés for workers at various ages found significant 
discrimination in hiring for female applicants and 
the oldest applicants, according to Patrick Button, 
an assistant professor of economics at Tulane Uni-
versity and a researcher with the National Bureau 
of Economic Research Disability Research Center. 
Laurie McCann, a senior attorney for AARP Foun-
dation Litigation, called on the EEOC to strengthen 
ADEA protections and enforcement. John Chal-
lenger of the outplacement and career transition 
firm Challenger, Gray & Christmas said that older 
workers, particularly skilled workers, are being 
channeled out of the workforce, damaging the 
country’s economic health. If more older work-
ers stayed in the workforce, it would significantly 
reduce the skilled worker shortage in the United 
States, he said.

Obama-era guidance on joint employment, 
independent contractors withdrawn. On June 7, 
Secretary of Labor Alexander Acosta announced 
that the U.S. Department of Labor’s (DOL) 2015 
and 2016 informal guidance on joint employment 
and independent contractors has been withdrawn. 
The two guidance letters from the Obama admin-
istration—FLSA 2015-1 (dealing with independent 
contractors) and FLSA 2016-1 (dealing with joint 
employment)—narrowed the definition of indepen-
dent contractor and made more employers subject 
to joint-employer status. Acosta’s announcement 
said the DOL will continue to enforce both the Fair 
Labor Standards Act (FLSA) and the Migrant and 
Seasonal Agricultural Worker Protection Act even 
though the guidance letters have been withdrawn.

Executive Order expands apprenticeships, vo-
cational training. Secretary Acosta in June hailed 
President Donald Trump’s Executive Order to ex-
pand apprenticeships and vocational training. The 
order calls on the secretary of labor, in consultation 
with the secretaries of education and commerce, to 
propose regulations that promote the development 
of apprenticeship programs by industry and trade 
groups, nonprofit organizations, unions, and joint 
labor-management organizations. It also directs the 
DOL and the Commerce Department to promote 
apprenticeships to business leaders in critical in-
dustry sectors, including manufacturing, infrastruc-
ture, cybersecurity, and health care. D

AGENCY ACTION
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qualifying religious duties or tasks related to his job re-
sponsibilities. Consult with employment counsel if you 
have questions on the ministerial exception.

The author may be reached at skane@cglawoffices.com or 
607-723-9511. Veronica Ramirez is a law student at Syracuse 
University College of Law. D
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The salesman cometh: 
paying for the deal
by Theresa M. Levine and Zachary J. Peters 
Coughlin & Gerhart, LLP

Some employers choose to pay their employees on a com-
mission basis to incentivize sales or performance. New York 
state’s Labor Law requires that employers pay sales employees 
commissions under internal compensation policies. Recently, 
the Appellate Division, Second Department, weighed in on 
a case involving an incentive program and which entity was 
responsible for the payment of a sales commission when the 
employee produced sales for more than one entity.

Background
Jonathan Weinstein worked as a salesperson for 

Klocke of America, Inc. (KOA) and was regularly paid 
a salary, but not commissions. His duties included as-
sisting with sales for KOA’s parent company, Klocke Ver-
packungs Service, GMBH (KVS). In 2004, KOA e-mailed 
three salespeople and Weinstein a memo regarding 
compensation, stating that “if 3% of your sales exceeds 
your base salary, the higher of the two will be paid.”

Weinstein filed suit against KOA and KVS in Nas-
sau County Supreme Court, alleging that three percent 
of his sales from 2004 through 2008 exceeded his base 
salary, but that he was never paid commissions for those 
years. Approximately six months after he filed suit, his 
employment was terminated. He then amended his law-
suit to allege prohibited retaliation and sought reinstate-
ment. The supreme court denied—in large part—KOA’s 
request for dismissal without trial on Weinstein’s wage 
and retaliation claims, but granted KVS’s similar request, 
finding that KVS didn’t control its subsidiary, KAO. Both 
sides appealed to the Appellate Division.

Analysis
On appeal, the Appellate Division held that the 

sales memo created questions of fact about whether 
Weinstein was owed commissions. It found KOA’s 2004 
memo wasn’t clear as to which sales employees it was 
directed because Weinstein received it, too. The Appel-
late Division also found that KAO failed to show a le-
gitimate nondiscriminatory reason for terminating his 
employment, noting that he was terminated a mere six 

months after initiating litigation over the commissions 
issue (which came after KAO demanded that he with-
draw the lawsuit). 

Fortunately for KVS, the Appellate Division agreed 
that there was nothing that showed KVS “dominated” 
KAO in a way so as to “pierce the corporate veil.” It up-
held the dismissal of Weinstein’s claim against KAO’s 
corporate parent. Weinstein v. Klocke of Am., Inc., 151 
A.D.3d 1110 (2017).

Bottom line
There is always some risk when disseminating and 

implementing new compensation programs to commis-
sioned employees. To minimize this risk, you should en-
sure specificity in terms of scope and application and be 
consistent in program administration. These two facts 
weighed in Weinstein’s favor. Had KOA’s 2004 memo 
explicitly excluded him (or specifically limited appli-
cability to three other salespersons), it’s likely that he 
wouldn’t have succeeded on his compensation claim.

Furthermore, it’s always a risky proposition to dis-
cipline or terminate an employee who has engaged in 
any legally protected activity, especially if it comes close 
in time to engagement in the protected activity. Accord-
ingly, make sure that you have rock-solid reasons to dis-
cipline or terminate an employee who has made claims 
against you that are protected by federal, state, or local 
law.

Before rolling out new compensation programs, it’s 
prudent to work with employment counsel to head off 
unintended claims that may emerge years later. Because 
New York has a six-year statute of limitations on com-
pensation claims, the exposure can be significant. Addi-
tionally, when you contemplate a high-risk termination, 
consult with counsel to ensure a defensible position ex-
ists before taking action or to explore alternatives.

The author can be reached at tlevine@cglawoffices.com or 
607-723-9511. Zachary J. Peters is a summer associate attend-
ing Penn State Law School. D
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Breach of arbitration agreement 
sends New York employer to court

A U.S. district court judge in New York recently ruled that Eq-
uity Residential Properties Management Corporation (ERPMC) was 
barred from compelling a former employee to arbitrate her claims be-
cause it had previously refused to comply with the arbitration agree-
ment. The court based its finding on contract law. Let’s take a closer 
look at its reasoning.

Employer can’t have it both ways
Following a disciplinary write-up, Janice Nadeau requested 

arbitration under an agreement she signed at the beginning of 
her employment at ERPMC. She filed her demand for arbitration 
with the American Arbitration Association (AAA). The AAA 
later informed her that ERPMC hadn’t paid the arbitration fee, 
which it was required to do under the arbitration agreement.

Nadeau was subsequently fired—according to her, in retali-
ation for her demand for arbitration. ERPMC attempted to settle 
the claim after her termination, but it never paid the arbitration 
fee despite her continued insistence that she wanted the matter 
arbitrated. As a result, the AAA closed its case.

Trouble reared its head after Nadeau filed suit in federal 
court. In response to her lawsuit, ERPMC asked the court to 
compel arbitration under the arbitration agreement, but the 
judge wasn’t having it. The court found that ERPMC had vio-
lated the agreement by not paying the arbitration fee. The court 
noted, “Under New York law, when a party to a contract materi-
ally breaches that contract, it cannot then enforce that contract 
against a non-breaching party.” Ouch.

And another thing . . .
Nadeau’s case should serve as a cautionary tale for employ-

ers. But breaching the arbitration agreement isn’t the only con-
duct that may send an employer to court instead of arbitration. 
Inadvertently waiving your right to arbitration is also some-
thing to be wary of.

In a Texas case outside the employment context but directly 
addressing an arbitration agreement, the Dallas Court of Ap-
peals recently held that a roofing company, Ideal Roofing, went 
so far into the litigation process that it waived its right to compel 
arbitration against a homeowner, Mike Armbruster, under an 
otherwise valid arbitration agreement.

The court began by underscoring the deference normally 
afforded to arbitration agreements, stating, “The law imposes a 
strong presumption against the waiver of contractual arbitration 
rights.” The court then emphasized that when in doubt, the scales 
should tip in favor of arbitration. But in the case before it, the 
court found that Armbruster had met his “heavy burden of es-
tablishing [that Ideal] substantially invoked the judicial process.”

The court looked to a number of factors to reach that con-
clusion—namely, the length of time that Ideal knew about the 

WORKPLACE TRENDS

Survey finds HR gaining C-suite influence. 
A survey from payroll and HR software provider 
Paychex finds that HR leaders at small and midsize 
companies say they have grown beyond serving a 
traditional administrative function to taking on a 
more strategic role within their organizations. The 
survey of more than 300 HR decision makers from 
organizations with 50 to 500 employees found that 
75% of respondents feel HR technology has en-
abled them to secure a seat at the leadership table. 
According to the study, 41% of respondents meet 
with their CEO or CFO or both on a weekly basis, 
while close to one-third have access to top man-
agement when they need it.

Unemployment rate for persons with disabili-
ties stable in 2016. The U.S. Bureau of Labor Statis-
tics (BLS) reported in June 2017 that the unemploy-
ment rate for persons with a disability, at 10.5%, 
was little changed from the previous year, while 
the rate for those without a disability declined to 
4.6%. Highlights of the 2016 data show that nearly 
half of all persons with a disability were age 65 
and over, about three times larger than the share of 
those with no disability. Also, for all age groups, the 
employment-population ratio was much lower for 
persons with a disability than for those with no dis-
ability. Another finding showed that for all educa-
tional attainment groups, jobless rates for persons 
with a disability were higher than those for persons 
without a disability. The report also noted that in 
2016, 34% of workers with a disability were em-
ployed part-time, compared to 18% for those with 
no disability. Also, employed persons with a dis-
ability were more likely to be self-employed than 
those with no disability.

Study finds employees dissatisfied with senior 
leaders. A survey from advisory firm Willis Towers 
Watson finds that U.S. employees give their senior 
leadership low marks on key aspects of people 
management, including the ability to develop fu-
ture leaders, evoke trust and confidence, and dem-
onstrate sincere interest in employees’ well-being. 
The Willis Towers Watson Global Workforce Study 
found that just 45% of U.S. employees have trust 
and confidence in the job being done by their or-
ganization’s top leaders. That’s down from 55% of 
those who responded similarly in 2014. Just under 
half (47%) believe leaders have a sincere interest in 
employee well-being, while just 41% think their or-
ganization is doing a good job of developing future 
leaders. The research found that employees give 
their immediate managers higher grades. Eighty-
one percent say their managers treat them with re-
spect, while 75% say managers assign them tasks 
that are suited to their skills and abilities. D
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arbitration clause, the amount and type of discovery 
(pretrial exchange of evidence) already conducted, and 
how close to trial the company sought arbitration. The 
court ultimately found that the circumstances of the 19 
months of litigation preceding the motion to compel ar-
bitration weighed heavily in the homeowner’s favor, and 
Ideal had therefore waived its right to arbitration.

Consider yourself warned
Both cases should give you pause if you’re consider-

ing giving litigation a shot before agreeing to arbitrate an 
employee’s claims under a preexisting agreement. You 
may be able to dip your toes in the litigation waters be-
fore making a decision, but if you don’t tread carefully, 
you may get pushed all the way in. D
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Supreme Court delivers  
sermon on ERISA  
‘church-plan’ exemption

The Employee Retirement Income Security Act of 1974 
(ERISA) generally requires private employers offering pension 
plans to adhere to a lengthy list of rules designed to ensure plan 
solvency and protect plan participants. Church plans, however, 
are exempt from those requirements. But what exactly con-
stitutes a “church plan”? The U.S. Supreme Court has just 
ruled—unanimously—on this issue.

Church-affiliated hospital pension plans
The case involved three church-affiliated nonprof-

its that run hospitals and other healthcare facilities. The 
hospitals offer defined-benefit pension plans to their 
employees. The plans were established by the hospitals 
themselves—not by a church—and are managed by in-
ternal employee benefits committees.

The three hospitals involved in the case were Ad-
vocate Health Care Network, associated with the Evan-
gelical Lutheran Church in America and the United 
Church of Christ; Saint Peter’s Health Care System, 
which is both owned and controlled by a Roman Cath-
olic diocese; and Dignity Health, which maintains ties 
to the Catholic religious orders that initially sponsored 
some of its facilities.

A group of current and former employees filed 
class actions alleging that the hospitals’ pension plans 
didn’t fall within ERISA’s church-plan exemption be-
cause they weren’t established by a church. The district 
courts agreed with the employees, ruling that a plan 
must be established by a church to qualify for the ex-
emption, and the appeals courts affirmed the district 
court’s ruling.

The U.S. Supreme Court, however, ruled 8-0 (Justice 
Neil Gorsuch didn’t participate in the case) that a plan 

maintained by a principal-purpose organization quali-
fies as a “church plan,” regardless of who established it.

Majority opinion
Justice Elena Kagan wrote the majority opinion. The 

definition of “church plan” came in two distinct phases, 
noted the Court. Initially, ERISA defined it as a “plan es-
tablished and maintained . . . for its employees . . . by a 
church or by a convention or association of churches.”

But in 1980, Congress amended the statute to ex-
pand the definition. Now, for purposes of the church-
plan definition, an “employee of a church” includes an 
employee of a church-affiliated organization, such as the 
hospitals in this case.

Congress in 1980 also added a provision stating that 
the definition of “church plan” includes a plan estab-
lished or maintained by an entity whose principal pur-
pose is to fund or manage a benefit plan for the employ-
ees of churches or church affiliates.

The intent of Congress, the Supreme Court con-
cluded, was to encompass a different type of plan in 
the definition—one that “should receive the same treat-
ment (i.e., an exemption) as the type described in the 
old definition.” And these “newly favored plans” are 
described by the Court as those maintained by “princi-
pal-purpose organizations,” regardless of their origins.

In short, the Court stated that “because Congress 
deemed the category of plans ‘established and main-
tained by a church’ to ‘include’ plans ‘maintained by’ 
principal-purpose organizations, those plans—and all 
those plans—are exempt from ERISA’s requirements.” 
Advocate Health Care Network v. Stapleton, U.S. Supreme 
Court 581 U.S. ___ (June 5, 2017).

Sotomayor: Right decision, 
but a troubling one

Justice Sonia Sotomayor, in a concurring opin-
ion, noted that the majority opinion meant that “scores 
of employees—who work for organizations that look 
and operate much like secular businesses—potentially 
might be denied ERISA’s protections. In fact, it was the 
failure of unregulated ‘church plans’ that spurred cases 
such as these.”

While Sotomayor joined the majority opinion 
because she was “persuaded that it correctly inter-
prets the relevant statutory text,” she was nonetheless 
“troubled by the outcome of these cases.” She noted 
that while Congress acted in 1980 to exempt plans es-
tablished by orders of Catholic Sisters, “it is not at all 
clear that Congress would take the same action today 
with respect to some of the largest health-care provid-
ers in the country{,} . . . organizations [that] bear little 
resemblance to those Congress considered when en-
acting the 1980 amendment.” D
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Best practices for employers 
under EEOC’s new SEP

The Equal Employment Opportunity Commission 
(EEOC) recently released its Strategic Enforcement Plan (SEP) 
for 2017 to 2021. The new plan replaces an earlier version is-
sued in 2012, but it isn’t a radical departure from the agency’s 
previous agenda. Employers hoping for a more employer-
friendly EEOC under the new administration may be disap-
pointed by the 2017 SEP.

The plan makes clear that the agency will continue to ag-
gressively investigate and litigate issues it sees as having the 
greatest impact on the development of the law or on promoting 
compliance across a large organization or industry. The EEOC 
expresses its intent to “focus on strategic impact” to be effective 
as a “national law enforcement agency,” despite its increas-
ingly limited funding and staffing.

The new plan focuses on developing substantive areas, in-
cluding the “gig economy,” “backlash” discrimination against 
Muslim and Middle Eastern employees, and discriminatory 
hiring and recruitment policies. It also makes clear that hot-
button topics from recent years are likely here to stay. Employ-
ers are strongly urged to develop practices now to help them 
avoid EEOC charges and withstand the agency’s scrutiny.

EEOC takes on ‘gig economy’
Today, employees are more likely than ever before 

to be temporary, part-time, leased, employed through a 
staffing agency, or employed by more than one employer. 
These days, more workers fall in that ill-defined gray 
zone between true independent contractors and employ-
ees. The “gig economy” is defined by the prevalence of 
short-term contracts and freelance work. In its SEP, the 
EEOC “adds a new priority to address issues related to 
complex employment relationships and structures in the 
21st century workplace, focusing specifically on tempo-
rary workers, staffing agencies, independent contractor 
relationships, and the on[-]demand economy.”

Employers that use those types of employment ar-
rangements must remember that “gig” workers can also 
allege discrimination or harassment. Don’t cut corners 
on training on your antidiscrimination and antiharass-
ment policies. Temporary employees may be viewed as 
easy targets for harassment, discriminatory treatment, or 
bullying. As the recent events at Uber have made clear, 
companies that grow quickly need to make sure they 
“grow up” by timely implementing clear and consistent 
policies and encouraging a culture of professionalism.

Discrimination against Muslim, 
Middle Eastern employees

Another focus area for the EEOC is “addressing 
discriminatory practices against those who are Muslim 

or Sikh, or persons of Arab, Middle Eastern, or South 
Asian descent, as well as persons perceived to be mem-
bers of these groups.” While it’s somewhat unusual for 
the EEOC to announce that it will specifically focus on 
particular religious groups or nationalities, the plan ex-
plains that strategic protection is necessary because of 
“backlash against [those groups] from tragic events in 
the United States and abroad.” It’s unclear how enforce-
ment of the issue will proceed under the new presiden-
tial administration.

Remember that you must provide employees rea-
sonable accommodations for religious observances, in-
cluding breaks for prayers. Appearance and dress code 
standards that arbitrarily ban or restrict beards, turbans, 
or head coverings likely will draw increased scrutiny 
from the EEOC. Backlash discrimination should be spe-
cifically covered in antidiscrimination training.

Barriers in recruitment and hiring
The EEOC restated its commitment to eliminat-

ing barriers in recruitment and hiring and added new 
details to its goal. Specifically, the EEOC will take aim 
at the lack of diversity in certain industries, including 
technology and police work, and the increasing use and 
impact of data-driven employment screening tools. Em-
ployers in targeted industries should continue to focus 
on recruiting a diverse workforce.

Employers that use online applications, algorithms, 
or similar data tools to screen applicants must be partic-
ularly careful. Those tools can provide a first look at ap-
plicants and assist hiring managers. However, you must 
know what parameters are used in the screenings and 
make sure you consider how the screenings could pre-
sent barriers (even unintentionally) for groups such as 
older workers, minorities, women, and people with dis-
abilities. For example, a screening tool that automatically 
eliminates applicants with a long gap in employment 
may unintentionally have a disparate impact on women 
who left the workforce to care for a young family. Date-
of-birth inquiries could discriminate against older work-
ers. Online application processes that aren’t accessible to 
people with disabilities present an obvious problem.

Screening applicants by checking their social media 
profiles also can be risky. Social media profiles may re-
veal more than a potential employer should know about 
employees’ religion or other protected characteristics.

Pregnancy discrimination,  
unequal pay, LGBT protections

The EEOC will continue to prioritize substantive is-
sues such as rooting out pregnancy discrimination, pre-
venting unequal pay, and protecting LGBT individuals 
from discrimination.
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The EEOC has focused on accommodating employees’ preg-
nancy-related limitations. Employers are reminded that preg-
nant employees should be treated the same as nonpregnant em-
ployees with a similar ability or inability to work. Remember, if 
a pregnant employee hasn’t requested leave or a new role, you 
can’t force her to take leave or change roles because you believe 
she shouldn’t perform a certain job. At the same time, a pregnant 
employee who requests an accommodation should be treated the 
same as other employees who request accommodations.

The EEOC will continue to focus on equal pay. However, the 
SEP makes clear the agency won’t focus on equal pay strictly as a 
gender issue: “The Commission will also focus on compensation 
systems and practices that discriminate based on any protected 
basis.” The guidance reminds employers that pay differentials 
should be based on seniority, merit, or quantity or quality of pro-
duction, not on protected characteristics.

Finally, as you likely know by now, the EEOC interprets the 
prohibition against sex discrimination under Title VII as forbid-
ding employment discrimination based on gender identity and 
sexual orientation. The agency has enjoyed great success in enforc-
ing its position. It has obtained more than $6 mil lion in monetary 
relief for LGBT workers, required policy changes by employers, 
and convinced a growing number of courts to endorse its interpre-
tation of Title VII.

The number of EEOC charges based on sexual orientation or 
gender identity increased by 34 percent in 2015. The agency is 
unlikely to slow down in its strategic enforcement in this area, 
and you would do well to include sexual orientation and gender 
identity as protected characteristics in your equal employment 
and antiharassment policies. The Human Rights Campaign has 
reported that the vast majority—89 percent—of Fortune 500 
companies already prohibit discrimination based on sexual ori-
entation, and two-thirds prohibit discrimination based on gen-
der identity. 

Bottom line
The EEOC expects employers to follow not only the laws it 

enforces but also its interpretations of those laws. Take the time 
to analyze your work environment regarding the issues in the 
agency’s SEP. Consider revising your policies and practices to 
more closely align them with the EEOC’s strategic positions. 
Your efforts will prove to be invaluable if your company faces an 
EEOC charge or investigation. D
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