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On June 7, 2017, the U.S. Department 
of Labor (DOL) rescinded two Administra-
tor Interpretations (AIs) issued during the 
Obama administration. The AIs expansively 
interpreted employers’ potential liability 
under the Fair Labor Standards Act (FLSA) 
and focused on determining whether compa-
nies are joint employers and whether workers 
are employees or independent contractors.

New Secretary of Labor Alexander 
Acosta announced that the DOL was with-
drawing a 2015 AI that stated that “most 
workers” were employees, not independent 
contractors, under the “economic realities” 
test used by courts. Further, the DOL with-
drew a 2016 AI that liberally interpreted 
joint employment under the FLSA and 
opined that an employer could be jointly li-
able with a separate entity as long as both en-
tities had “indirect” control over employees. 
The 2016 AI expanded the circumstances in 
which employers could be liable for wage vio-
lations by staffing agencies, contractors, and 
franchisees. 

Although neither the AIs nor their re-
scissions are legally binding, courts have 
frequently found the DOL’s rationale per-
suasive. Moreover, AIs often foreshadow the 
DOL’s enforcement priorities.

Independent 
contractor status

The economic realities test estab-
lishes the employment status of work-
ers as either independent contractors 
or employees under the FLSA. Under 
the test, a court determines the worker’s 
economic dependence on the alleged 
employer by considering certain factors 
in the parties’ relationship. Although 
courts may implement tests that vary 
slightly, the factors generally consid-
ered under the economic realities test 
include: 

(1) The degree of the alleged employ-
er’s right to control the manner in 
which the work is performed; 

(2) The worker’s opportunity for profit 
or loss, depending on her manage-
rial skill; 

(3) The worker’s investment in equip-
ment, materials, or helpers required 
for the task; 

(4) Whether the services require a spe-
cial skill; 

(5) The degree of permanence of the 
work relationship; and 

(6) Whether the services are an inte-
gral part of the alleged employer’s 
business.

For the last two years of the Obama 
administration, the DOL’s stance 
was to broadly interpret the test and 
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characterize most workers as employees. That position created 
legal uncertainty and increased liability for employers that use 
contractors as part of their workforce. Notably, treating workers 
as employees typically imposes significant costs on employers 
since employees, unlike independent contractors, are eligible for 
minimum wage, overtime, unemployment insurance, and other 
legal protections.

Joint-employment status
Under the FLSA, an employee can be employed by more 

than one employer, and all employers can be jointly and sev-
erally liable for wage and hour violations. During the Obama 
administration, the DOL adopted a standard that allowed two 
separate businesses to share legal responsibility for an employee 
so long as each business exercised “indirect” control over the 
employee. Thus, a business could be characterized as an em-
ployer even if it did not directly control the work conditions. 
The expanded definition of “joint employment” was especially 
problematic for parent, subsidiary, and affiliated companies; 
employers that used staffing agencies or outsourced certain 
payroll or HR functions to a third party; and franchisors that 
relied on franchisees to set employees’ work conditions.

Franchise models and joint employment
For decades, only legally separate entities that exercised 

significant and direct control over employees and the essen-
tial terms and conditions of their employment were considered 
joint employers. Essential terms and conditions of employment 
include hiring, firing, discipline, supervision, and direction of 
employees. The franchise business model was especially de-
pendent on the decades-old joint-employer standard because it 
could generally absolve parent companies of most employment 
law violations.

Under a typical franchise model, employees work for the 
franchise owner, not the corporate entity. The franchisee ad-
ministers the necessary terms of employment, and the franchi-
sor does not provide consultation regarding the franchisee’s 
labor relations. However, almost all franchisors supply opera-
tional procedures and impose requirements in their franchise 
agreements to maintain the quality of the products and services 
offered by franchisees.

The standard adopted during the Obama administra-
tion threatened to disturb the franchise model. The standard 
shifted the analysis away from direct control to operational 
control. Therefore, franchisors that enforced brand standard-
ization through operational procedures and requirements were 
deemed to exercise “indirect control” and thus were considered 
joint employers. When joint-employer status is established, both 
entities may be liable for the other’s inappropriate labor rela-
tions, including unlawful discipline or discharge of employees.

Georgia lawmakers created their own response to the shift-
ing standard through Senate Bill 277, a short bill that took ef-
fect on January 1, 2017. The new law states: “Notwithstanding 
any order issued by the federal government or any agreement 
entered into with the federal government by a franchisor or a 

DOL establishes HIRE Vets Medallion Pro-
gram. The U.S. Department of Labor (DOL) an-
nounced in May the HIRE Vets Medallion Program 
to recognize employers that recruit, retain, and 
employ veterans and offer charitable services in 
support of the veteran community. The DOL is es-
tablishing the program under the Honoring Invest-
ments in Recruiting and Employing American Mili-
tary Veterans Act (HIRE Vets Act), which President 
Donald Trump signed into law on May 5. Criteria 
for the awards include the percentage of employ-
ees who are veterans, the percentage of veteran 
employees who are retained, the establishment of 
veterans’ assistance and training programs, the em-
ployment of dedicated HR professionals for veter-
ans, and income and tuition support for veterans.

Miscimarra takes helm of NLRB. President 
Trump has designated Philip A. Miscimarra chair 
of the National Labor Relations Board (NLRB). Mis-
cimarra, a Republican, follows Democrat Mark G. 
Pearce in the chair role. Miscimarra went on the 
Board on August 7, 2013. Other current Board 
members are Pearce, whose term expires on Au-
gust 27, 2018, and Lauren McFerran, a Democrat 
whose term expires on December 16, 2019. Two 
NLRB seats are vacant. Miscimarra’s term expires 
December 16, 2017.

EEOC releases latest equal employment law 
digest. The latest Digest of Equal Employment Op-
portunity Law, a quarterly publication prepared by 
the Equal Employment Opportunity Commission’s 
(EEOC) Office of Federal Operations, is available 
at www.eeoc.gov/federal/digest/vol_2_fy17.cfm. In 
addition to recent EEOC decisions and federal court 
cases of interest, the latest edition features a special 
article titled “Age Discrimination: An Overview of 
the Law and Recent Commission Decisions.” The 
article discusses the analysis of age discrimination 
claims and recent case law, including U.S. Supreme 
Court and EEOC decisions. Among the points in 
the article is a statement that the Age Discrimina-
tion in Employment Act (ADEA) protects individu-
als at least 40 years old and “forbids discrimination 
with regard to any aspect of employment.”

Agency focusing on dangers of miners work-
ing alone. The DOL’s Mine Safety and Health Ad-
ministration (MSHA) has launched an initiative to 
focus on the hazards miners may encounter when 
they work in areas away from others. The initiative 
is in response to the agency’s announcement that 
in the first three months of 2017, five miners died 
in accidents that occurred when they were work-
ing alone on mine property. The initiative calls on 
MSHA inspectors and training specialists to engage 
miners and mine operators about the importance 
of accounting for all workers at all times. D
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franchisee, neither a franchisee nor a franchisee’s employee 
shall be deemed to be an employee of the franchisor for any pur-
pose.” The DOL’s revocation of the 2016 AI suggests that the fed-
eral government and Georgia lawmakers are now more closely 
aligned regarding the proper joint-employment standard.

Bottom line
Since the DOL’s AIs do not carry the full weight of law, there 

are few immediate consequences of the changes. However, the 
rescission of two Obama-era AIs by the Trump administration’s 
DOL suggests that the Wage and Hour Division (WHD) will not 
prioritize—and may substantially reduce—its efforts in inves-
tigating and enforcing issues related to joint-employment and 
independent contractor status. 

Nonetheless, despite the DOL’s reversal, employers should 
understand that litigation over joint-employment and indepen-
dent contractor issues will continue. Employees’ attorneys will 
continue to file lawsuits on those issues, and courts are still 
bound by existing judicial precedent (some of which relied on 
the AIs).

Patrick L. Ryan can be reached at pryan@fordharrison.com. D
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What Georgia’s new ‘kin care’ 
law means for employers
by Raanon Gal 
Taylor English Duma LLP

Georgia is known for having fewer employment laws than many 
other states. Thus, it was somewhat of a surprise to learn that on May 
18, 2017, Governor Nathan Deal signed into law a “kin care” bill that 
made Georgia one of the only states with a paid sick leave law. 

As of July 1, 2017, the new law requires certain employers that al-
ready offer paid sick leave to allow employees to use five days of leave 
to care for immediate family members. However, when you look closely 
at the new law, it appears it will not be a game changer for employ-
ers. Notably, the law does not require employers to offer paid leave—it 
mandates only that employers that already offer paid sick leave allow 
employees to use leave to care for their immediate family members. Ad-
ditionally, the law does not apply to all employers or create a new claim 
for employees to use against employers.

The law
The kin care law applies only to employees who work 30 

or more hours a week for an employer that employs 25 or more 
workers. Unlike other states’ paid leave laws, Georgia’s law does 
not require employers to offer paid sick leave. The law doesn’t 
require employers to offer a set amount of paid sick leave, nor 
does it mandate that employers offer more than five days of paid 
leave. Instead, the new law requires only employers that already 
offer (or are preparing to offer) paid sick leave to allow employ-
ees to use portions of the leave to care for immediate family 
members. “Sick leave” is defined as an employee’s time away 

WORKPLACE TRENDS

Fudged time recording blamed for burnout. 
Many employees underreport the hours they work, 
a problem that many employers are unaware of and 
that is to blame for employee burnout, according 
to a study from Kimble Applications, a provider 
of professional services automation. In cases in 
which employees are working more than 40 hours 
a week, management is aware only about half the 
time, according to the “Billing and Burnout Re-
port.” Whether employees are told to underbill or 
are afraid of the consequences of working beyond 
their normal scope, the tactic leads to inaccurate 
projections for future projects. The study found that 
19% of professionals think their management team 
lowballs the hours a new project will take to win a 
new client or project.

Study predicts automation will leave retail 
workers “stranded.” A new analysis from invest-
ment adviser Cornerstone Capital Group finds that 
as many as 7.5 million retail jobs likely will be au-
tomated out of existence in the coming years, leav-
ing a large portion of the retail workforce at risk of 
becoming “stranded workers.” Retail cashiers are at 
highest risk for automation, and women hold 73% 
of those positions, according to the company. Some 
16 million Americans are employed in retail, which 
represents 10% of the nation’s working population 
and generates 6% of U.S. gross domestic product.

Glassdoor identifies most popular jobs for 
college grads. Jobs website Glassdoor has analyzed 
thousands of résumés to identify the most common 
jobs college students hold after graduating as well 
as which majors are most associated with them. 
Among the 20 most common jobs identified are 
sales associate (top majors: business, English, and 
political science), research assistant (top majors: 
electrical engineering, computer science and en-
gineering, and mechanical engineering), teaching 
assistant (top majors: computer science and engi-
neering, electrical engineering, and mechanical en-
gineering), intern (top majors: psychology, finance, 
and economics), and administrative assistant (top 
majors: business, psychology, communications).

Survey finds small businesses the happiest 
places to work. A report from insurer Aflac finds 
that 84% of small-business employees are happy in 
their current job and that 48% agree that most, or 
all, of their happiness in their current job is actu-
ally because they work for a small business. The 
study says the perks many large companies offer 
are enticing, but working for a small business offers 
its own advantages that are often more important 
for career development. Factors such as seeing the 
fruits of their labor, feeling that their input matters, 
and being rewarded were all cited by respondents 
as the best parts of working for a small business. D
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from work due to her own incapacity, illness, or injury 
for which she receives her regular salary, wages, or other 
remuneration. Sick leave does not include paid short- or 
long-term disability leave.

“Immediate family member” means a child, spouse, 
grandchild, grandparent, or parent or a dependent 
shown on an employee’s most recent tax return. Employ-
ees must use paid sick leave according to the terms of 
the employer’s policy and may use only leave that has 
actually accrued.

Notably, the new statute indicates that “nothing in 
this [law] shall be construed to create a new cause of 
action against an employer.” Additionally, there is no 
specific enforcement provision, so it is unclear how em-
ployees can enforce their rights in court if an employer 
violates the law.

Takeaway
Employers that employ 25 or more employees and 

currently offer paid sick leave should review their sick 
leave and Family and Medical Leave Act (FMLA) poli-
cies with HR to make sure they are complying with the 
law. If you will be affected by the law, consult the em-
ployment attorney you typically work with when ad-
dressing your sick and family leave policies.

Raanon Gal can be reached at 678-336-7214 or rgal@ 
taylorenglish.com. D

EMPLOYEE BENEFITS
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Trump’s parental leave 
plan likely will leave 
employers footing bill

President Donald Trump’s latest budget proposal calls for 
six weeks’ paid leave for new parents. And while the employee 
wage replacement that comes with the leave would be paid out 
by states, experts say states will have to draw at least some of 
the funding from businesses.

The program likely would lead to a significant tax on 
employers in the form of increased unemployment insurance 
(UI) taxes, according to Lisa Horn, director of congressional 
affairs for the Society for Human Resource Management 
(SHRM).

Who gets leave?
An earlier Trump paid parental leave proposal made 

during his campaign appeared to exclude fathers, adop-
tive parents, and same-sex partners. The new proposal 
contains few details about eligibility, but it does say the 
leave would be available to new mothers and fathers, in-
cluding adoptive parents. It goes on, however, to say that 
it would ensure “all families” can afford to take time 

to recover from childbirth and bond with a new child 
without worrying about paying their bills.

The proposal doesn’t set out any other eligibility 
requirements, such as job tenure (like the Family and 
Medical Leave Act (FMLA) does), full-time employment 
status, or an income ceiling. It also doesn’t say whether 
the law would include job protection for employees who 
seek parental leave or whether states would have to pro-
vide at least a certain percentage of income replacement. 
Those details may be left to Congress (because this plan 
would require new federal legislation) or individual 
states.

Several states already have programs with some 
similar features, but they were created through exist-
ing temporary disability insurance programs and were 
funded by employee payroll taxes. The programs gener-
ally offer between 55 percent and 66 percent of an em-
ployee’s pay, subject to a cap.

And who pays?
According to Trump’s proposal, the program would 

use the UI system as a base, and expenses would be off-
set by reforms to that system. Those changes include 
reducing improper payments, helping unemployed 
workers find jobs more quickly, and—most notably—
encouraging states “to maintain reserves in their Unem-
ployment Trust Fund accounts.”

The problem with that third item is that according 
to the U.S. Department of Labor (DOL), many states de-
pleted those trust funds during the recession. By the be-
ginning of 2017, only 21 states had reached the “minimal 
level of adequate solvency,” according to the DOL’s State 
Unemployment Insurance Trust Fund Solvency Report 2017.

To resolve that issue, the administration would re-
quire states to increase their UI payroll taxes, according 
to the Committee for a Responsible Federal Budget. And 
in most states, those taxes are paid solely by employers.

Horn agreed with that assessment. “You can easily 
get to a scenario where this is going to lead to a signifi-
cant tax increase on employers.”

There are also concerns with intertwining parental 
leave and UI. “This is a serious departure from the origi-
nal intent of and purpose of the UI system,” whose pur-
pose is to provide wage replacement to involuntarily un-
employed workers, Horn said. Claimants must be able, 
available, and willing to work; with someone taking pa-
rental leave, that’s not necessarily the case. Adding leave 
takers to the claimant pool jeopardizes benefits for the 
unemployed, she said.

Reactions
Trump’s plan has received little praise from either 

side of the aisle. Democrats in Congress say it doesn’t 
go far enough. Republican lawmakers say that while 
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providing assistance to working parents is a “worthy 
endeavor,” they’re concerned with the costs and about 
adding more federal mandates for employers.

The National Partnership for Women & Families, 
responding to the proposal, voiced support for the Fam-
ily and Medical Insurance Leave Act instead. That bill 
that would provide 12 weeks’ paid leave for a variety 
of reasons. Wages would be replaced at 66 percent and 
would be funded through both employee and employer 
contributions.

And SHRM has its own proposal: a federal law that 
would allow employers to opt into a nationwide leave 
program and in turn receive permission to opt out of 
state and local requirements. If employers choose to opt 
into the federal program, SHRM says they would no 
longer be subject to state and local leave laws and could 
be exempt from emerging legislative initiatives like pre-
dictable scheduling. D

WORKPLACE ISSUES
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With HR’s help, employee 
network groups can 
improve retention

From the employer’s perspective, employee network 
groups can boost engagement and retention—or they can cre-
ate divisiveness. To ensure the former, employers need to be in-
volved from the start.

By adopting a policy and welcoming network groups, 
businesses can encourage members to have positive effects in 
the workplace, according to Ray Friedman, a professor of man-
agement at Vanderbilt University’s Owen Graduate School of 
Management. Friedman offered tips on policies and best prac-
tices during a recent presentation at the 2017 Employers Coun-
sel Network (ECN) Conference in Nashville, Tennessee. Chris 
Butler, Leanne Mehrman, Raanon Gal, and Joseph English, edi-
tors of Georgia Employment Law Letter, are members of ECN, 
a network of lawyers from all 50 states, Washington, D.C., and 
Canada who write BLR’s state employment law newsletters.

One or many groups?
When adopting a network group policy, employers 

often wonder whether to sanction one all-encompassing 
“diversity group” or allow workers to create individual 
groups based on different identities.

The clear winner, according to Friedman’s research, 
is smaller, individual groups. One of the things that de-
termines a group’s success—which he defines as help-
ing employees to feel more comfortable and be more ef-
fective at work—is how strongly workers identify with 
the group. This applies regardless of whether a group 
is based on gender, religion, or ethnicity, for example. If 
an individual doesn’t strongly identify with the group’s 

identity, neither the employee nor the employer will reap 
the potential benefits.

Encouraging membership and leadership
Some employers assume that network groups form 

because employees are dissatisfied at work, and they 
fear the groups will become confrontational. But that’s 
not what Friedman’s research has shown. Membership is 
driven by social identity and a desire for career enhance-
ment, he determined. Groups provide mentoring and help 
employees feel included. They improve retention, and em-
ployees who participate have better “career optimism.”

But for that to happen, an employer must signal that 
it views participation and leadership in network groups 
in a positive light. It’s especially important to encourage 
management-level employees to join, Friedman said. Re-
duced turnover is linked to groups that have management 
in leadership positions. And “career optimism” is found 
when employees receive mentoring from group leaders.

Conversely, when a business reacts negatively to a 
network group, ambitious employees don’t join, and the 
employer’s assumptions create a self-fulfilling prophecy. 
“So a bit of this is under your control,” Friedman said.

Benefits for employers
In addition to improved engagement and reduced 

turnover, network groups have other benefits for 
employers.

First, they can help a business achieve its affirmative 
action or diversity goals. It’s not enough to hire minori-
ties, Friedman said. The key is moving them up in the 
organization, and network groups can make that very 
simple. They allow workers to make high-level contacts 
and help management identify potential candidates.

Network groups also can serve as a mechanism for 
management to find out about problems in the work-
place. But the company must be ready to respond to any 
concerns that members raise. According to Friedman, “If 
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they’re going to bring up issues, you’d better be able and willing 
to address them.”

Employers also may find that employees in network groups 
end up with new skills that can be applied at work. Members 
often develop leadership skills and learn how to run meetings 
and give presentations.

Adopting a policy
When adopting a policy on employee network groups, an 

employer has several decisions to make, Friedman said. For 
example:

• Will you police the types of groups that form? Will you 
allow religious groups?

• If you do allow religious groups, will you require that they 
have a business purpose, such as professional development? 
Will you require that they refrain from proselytizing? If so, 
how will you monitor that?

• Will you prohibit groups from participating in political, com-
mercial, or religious activities or from opposing any of the 
other approved groups? And again, how will you police that?

• Will you maintain two separate group categories? (These 
could be “recognized organizations” that support diversity 
and receive company funding and “special interest organi-
zations” for social, recreational, religious, or educational is-
sues, which receive no funding.)

And don’t be afraid to ask for more information when you 
receive a network group proposal, Friedman said. For example: 
Who are they? Why are they forming? What will they do? You 
may not be able to anticipate every request, but with a solid 
policy and some follow-up questions, you should be able to set 
your network groups up for success. D

CRISIS MANAGEMENT
BorBorrowed from DEEMP, June 2016, Rec. # 206408

Disaster preparedness: 
The time is now!

The winter storm season is not the time to plan for weather emer-
gencies. Summer provides an opportunity to consider how your busi-
ness will plan for disasters. And if you’re lucky, you might just beat 
hurricane season! How, as an HR professional, do you advise man-
agement to handle crises—whether they’re fleeting or result in a more 
drastic or lasting impact?

Develop a communication 
and contingency plan

The key to handling crises, whether they’re natural or man-
made, is to have a crisis management and disaster preparedness 
plan in place before a disaster strikes. Disorganization and lack 
of well-thought-out emergency procedures pose almost as great a 
risk to employee safety in a time of crisis as the underlying cata-
strophic event itself. As a result, you should consider distributing 

UAW celebrates NLRB decision on Boston 
College. The United Auto Workers (UAW) union is 
hailing a May decision by the National Labor Rela-
tions Board (NLRB) that cleared the way for a union 
election for Boston College graduate students who 
work for the university as graduate assistants, re-
search assistants, teaching fellows, and teaching as-
sistants. The Boston College Graduate Employees 
Union—United Auto Workers filed a petition for a 
union election with the NLRB on March 3 after a 
two-year organizing campaign. A UAW statement 
said the Board rejected the university’s arguments 
that its employees were exempt from the National 
Labor Relations Act (NLRA) because of the col-
lege’s religious mission and recognized the similar-
ity between the work of Boston College graduate 
employees and those at other private universities 
such as Columbia University, whose case restored 
rights for graduate employees to unionize in 2016.

Unions take aim at Trump budget. Union 
leaders are speaking out against the Trump admin-
istration’s proposed federal budget for the 2018 fis-
cal year. AFL-CIO President Richard Trumka called 
the proposal “the most significant betrayal yet of 
the working people [President Donald Trump] 
claims to support.” Mary Kay Henry, international 
president of the Service Employees International 
Union (SEIU), said the proposal would set working 
families back to pay for tax cuts for the rich and for 
corporations. Chris Shelton, president of the Com-
munications Workers of America (CWA), called the 
proposal a “slap in the face” to the people who 
voted for President Trump based on his campaign 
promises. Lee Saunders, president of the American 
Federation of State, County and Municipal Employ-
ees (AFSCME), said the budget proposal hurts chil-
dren and the elderly to provide “massive tax breaks 
to corporations and the wealthy.”

Union leader calls for care in NAFTA renego-
tiation. Richard Trumka, president of the AFL-CIO, 
is decrying what he called mixed signals from Presi-
dent Trump’s plan to renegotiate the North Ameri-
can Free Trade Agreement (NAFTA). Trumka said 
the plan “offers potential for progress, but a good 
outcome is far from guaranteed.” He also said even 
though Trump has called NAFTA the worst trade 
deal in history, his administration has given con-
flicting signals, raising the prospect that some of 
NAFTA’s most problematic elements could remain 
intact. “Working people have set a high standard 
for the deep reforms we are seeking in new trade 
deals and policies: We must elevate and effectively 
enforce workers’ rights and environmental stan-
dards, eliminate excessive corporate privileges, pri-
oritize good jobs and safeguard democracy. This is 
the standard we will use to judge any renegotia-
tion,” Trumka said. D

UNION ACTIVITY
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to your employees a clearly articulated and easy-to- 
understand communication and contingency plan.

At a minimum, your policy should explain what 
your employees should do and where they should go in 
the event of an emergency. For example, it should pro-
vide information about how they’re to exit the facility if 
there’s a fire or another type of disaster.

In addition, you should periodically practice evacu-
ation drills and provide emergency contingency train-
ing to familiarize your employees with the proper pro-
cedures to follow after an emergency occurs. You also 
should consider things like what equipment needs to be 
turned off when an emergency strikes, what your backup 
power sources are, where first-aid supplies will be kept, 
and how to communicate instructions to your employees 
or customers while an emergency is unfolding.

Every employer must keep a list of vital contacts. 
You should have complete contact information for your 
employees and corporate officers. A good contact list 
should also include local and federal emergency tele-
phone numbers.

On the business side, you also should keep handy 
telephone numbers and physical and e-mail addresses 
for major clients, suppliers, contractors, financial insti-
tutions, insurance agents, radio stations and newspa-
pers, and any other individuals or businesses you might 
need to notify after a crisis occurs. Keep your contact 
list stored off-site so it’s available if your main facility is 
inaccessible.

Immediately following a disaster, some cell phones 
and landlines may not function because of the high vol-
ume of calls. E-mail also may not be accessible for some 
people. This highlights the importance of setting up 
multiple outlets for emergency communication.

Consider setting up multiple Internet locations 
where employees can log in to indicate they are safe. 
If Internet access is unavailable, you can use the old- 
fashioned “phone tree,” which assigns your employees 
to contact teams. Employees on each contact team are 
responsible for communicating with other employees on 
the team after an emergency. That makes locating em-
ployees and confirming their safety a far easier task than 
having no system at all. Another alternative is designat-
ing an off-site location employees can call to get informa-
tion after a disaster or to notify your company and their 
family and friends that they’re OK.

Include in your contingency plan a timeline of tasks 
to be accomplished. Your list should include things that 
must be accomplished before disaster strikes (if you have 
advance warning, like when a hurricane is predicted) 
and what must be done afterward.

Protect your records
Most of you can’t imagine how much you depend 

on the documents, forms, employee records, customer 

and contact lists, and accounting information you’ve de-
veloped over the years that you’ve been in business. To 
reduce your losses, you must have adequate backups of 
all your company’s important records, computer data, 
vendor and customer lists, and other information that is 
essential to your operations.

Make sure your backups are updated frequently 
and stored in an off-site location specially constructed 
for data and record storage. You can have all the backups 
in the world, but they won’t do you any good if they’re 
five years old or stored in your office building when it 
burns to the ground.

Identify emergency business facilities
In the case of emergencies that disable your facili-

ties for a significant amount of time, you may want to 
consider alternate facilities you could use to operate if a 
disaster hits your business. Look for facilities that will 
rent office or warehouse space for short terms, or con-
sider using your employees’ homes if your business can 
be conducted through telecommuting. Of course, you’ll 
have to have a communication plan in place before di-
saster strikes so your employees and customers will 
know you’re still operating.

Make provisions for  
employees’ wages, benefits

You aren’t required to pay hourly nonexempt em-
ployees for time away from work because of a workplace 
disaster. Nevertheless, those employees may be eligible 
for certain pay benefits, including unemployment com-
pensation. You should be cognizant that under the Fair 
Labor Standards Act (FLSA), salaried exempt employ-
ees must be paid their full salary for any workweek in 
which they perform any amount of work—regardless 
of how many days or hours they actually work. If they 
aren’t, you risk losing their exemption.

If you’re like most employers, some of the most im-
portant benefits you provide your employees are health, 
disability, and life insurance plans. If any of your employ-
ees or their beneficiaries are injured or killed during a 
disaster, those benefits may be their (and their families’) 
only lifeline of hope. Consequently, make sure you pro-
vide whatever help employees or their families need to file 
their health insurance or workers’ compensation claims. 
Injured employees may also need help filing claims under 
your short-term or long-term disability policies.

Here are some helpful things you can do:

• Let your employees know about pertinent dead-
lines. Be sure to provide them with the correct forms 
promptly, and help them fill out the paperwork if 
necessary.



GEORGIA EMPLOYMENT LAW LETTER (ISSN 
1040-4813) is published monthly for $447 per year 
by BLR®—Business & Legal Resources, 100 Win-
ners Circle, Suite 300, P.O. Box 5094, Brentwood, 
TN 37024-5094. Copyright 2017 BLR®. Photocopy-
ing or reproducing in any form in whole or in part 
is a violation of federal copyright law and is strictly 
prohibited without the publisher’s consent.

Editorial inquiries should be directed to Raanon Gal 
at Taylor English Duma LLP, 1600 Parkwood Circle, 

Suite 400, Atlanta, GA 30339, 770-434-6868 or 
rgal@taylorenglish.com. 

GEORGIA EMPLOYMENT LAW LETTER does not 
attempt to offer solutions to individual problems but 
rather to provide information about current develop-
ments in Georgia employment law. Questions about 
individual problems should be addressed to the at-
torney of your choice. Georgia does not certify spe-
cialists in the law, and we do not claim certification 
in any listed area.

For questions concerning your subscription or Cor-
porate Multi-User Accounts, contact your customer 
service rep re sentative at 800-274-6774 or custserv@
blr.com.

• If an employee’s injuries prevent her from filing a claim, 
contact her spouse or another family member to inform her 
which benefits are available.

• If an employee is temporarily or permanently disabled, work 
with her to determine whether there’s a reasonable accom-
modation that will allow her to return to work.

Address employee leave
Keep in mind the proper application of your company’s leave 

policies—and the various laws that protect employees who are 
injured or whose family members are injured. Take care to apply 
your sick, personal, vacation, paid time off, and bereavement 
leave policies uniformly and with compassion.

Injuries sustained during a disaster may qualify an employee 
to take leave under the Family and Medical Leave Act (FMLA) to 
care for himself or a family member. If an employee needs to take 
a leave of absence for nonmedical reasons, check your policies 
and let him know what his options are. Even if you don’t usually 
allow nonmedical leaves of absence, storm cleanup may be an 
extenuating circumstance that will allow you to grant leave. Just 
remember to treat all employees fairly when doling out leave.

Prepare for the emotional component
Finally, the stress of a disaster takes a tremendous toll on ev-

eryone, both physically and emotionally. If you’re prepared to tar-
get the fears and concerns of your workforce, you’ll be better pre-
pared to recover from a disaster. Managers should have plans to 
address those concerns and understand that people respond dif-
ferently during crises. You must accept the fact that performance 
and productivity will drop, and some employees may have in-
creased absences and difficulty concentrating on their work.

Contact your employee assistance program (EAP) provider 
for counseling information for stressed workers and their fami-
lies. Alert your provider that employees will be contacting it. Re-
mind employees about the EAP, and provide them with its phone 
number.

Bottom line
Planning for the unthinkable is the smart thing to do from 

a business standpoint. Because every business is unique, you are 
well-advised to consult with employment counsel to help develop 
a disaster preparedness and crisis management policy best suited 
to your needs. D
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