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Part of your Maryland Employment Law Service

by Kevin C. McCormick

With very little publicity or fanfare, the 
Baltimore City Council has enacted an ordi-
nance that will have a significant effect on 
contractors that provide security, janitorial, 
building maintenance, or food preparation 
services in Baltimore. In short, the new or-
dinance requires that if a service contractor 
working in the city takes over a contract 
being performed by another entity, the new 
service contractor must offer to hire its pre-
decessor’s employees for at least 90 days. At 
the end of the 90-day transition period, the 
successor contractor must conduct a written 
performance evaluation for each employee it 
retained, and it may not terminate an em-
ployee without just cause.

The new ordinance contains significant 
enforcement mechanisms, including provi-
sions creating a special wage commission 
to investigate any complaints under the or-
dinance and setting out specific monetary 
fines as well as the traditional remedies of 
reinstatement and back pay for an employee 
who was improperly terminated or not hired. 
Let’s take a closer look at this significant law.

Who is covered
Council Bill 17-0048 applies to any 

contractor that employs 20 or more 
employees and enters into a service 
contract to perform work in Baltimore. 
A “service contract” is any contract be-
tween an awarding authority and a 
contractor to provide security, janitorial, 

building maintenance, or food prepara-
tion services in a facility located in the 
city that is used as:

• A private elementary or secondary 
school;

• A public or private college or 
university;

• A convention, sports, or entertain-
ment institution, including a mu-
seum, a casino, a convention center, 
an arena, or a stadium;

• A multifamily residential building 
or complex with more than 30 units;

• A commercial building or an of-
fice building occupying more than 
50,000 square feet;

• An industrial facility such as a 
pharmaceutical laboratory research 
and development facility; or

• A product fabrication facility or dis-
tribution center.

A “service employee” is any indi-
vidual employed on a full- or part-time 
basis as:

• A building services employee, in-
cluding a janitor, a security officer, a 
groundskeeper, a concierge, a door 
staffer, a maintenance technician, 
a handyman, a superintendent, an 
elevator operator, a window cleaner, 
or a building engineer; or

• A food service worker, including a 
cafeteria attendant, a line attendant, a 
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cook, a butcher, a baker, a server, a cashier, a catering worker, 
a dining attendant, a dishwasher, or a merchandise vendor.

Service employees do not include managerial employees or 
employees who work in an executive, administrative, or profes-
sional capacity.

Under the new ordinance, a “successor entity” is a contrac-
tor that:

• Is awarded a service contract to provide in whole or in part 
services that are substantially similar to those provided to 
the awarding authority at any time during the previous 90 
days;

• Has purchased or acquired control of a property located in 
Baltimore where service employees were employed at any 
time during the previous 90 days;

• Terminates a service contract and, within 90 days of the ter-
mination, hires service employees as its direct employees to 
perform services that are substantially similar to those per-
formed under the terminated service contract.

What is required
During the transition employment period, the awarding 

authority (which is not limited to a governmental authority like 
the city of Baltimore, but also includes “any person” or private 
entity that enters into a service contract or subcontract with a 
contractor to be performed in the city) must do the following at 
least 15 days before a service contract is terminated:

(1) Request that the terminated contractor provide the award-
ing authority a complete list of the names, dates of hire, and 
job classifications of each affected employee;

(2) Give the successor entity a complete list of the names, dates 
of hire, and job classifications of each affected employee; 
and

(3) Except in the case of a service contract at a facility used 
as a private university, ensure that a written notice to all 
affected employees describing the pending termination 
of the service contract and their rights provided under 
the ordinance is conspicuously posted at any affected 
worksite.

The successor entity has the following responsibilities 
under the ordinance:

(1) It must offer to retain (and, if the offer is accepted, actually 
retain) each affected employee at an affected site for 90 days 
or until it no longer provides services at the covered loca-
tion, whichever is earlier.

(2) No fewer than 10 days before it commences work at an af-
fected site, it must give each affected employee a written 
offer of employment for the 90-day transition period.

(3) It must send a copy of the offer of employment to the em-
ployee’s collective bargaining representative, if any.

Each employee must be allowed at least 10 days after receiving 
the job offer to accept it. The offer must state the date by which 
the affected employee must accept it.

EEOC marks 50th anniversary of ADEA with 
discussion on discrimination. Experts invited to a 
June meeting of the Equal Employment Opportu-
nity Commission (EEOC) told of the continuing ef-
fects of age discrimination 50 years after passage of 
the Age Discrimination in Employment Act (ADEA). 
A 2017 AARP survey reports that nearly two-thirds 
of workers age 55 to 64 report their age as a bar-
rier to getting a job. Also, a 2015 survey using ré-
sumés for workers at various ages found significant 
discrimination in hiring for female applicants and 
the oldest applicants, according to Patrick Button, 
an assistant professor of economics at Tulane Uni-
versity and a researcher with the National Bureau 
of Economic Research Disability Research Center. 
Laurie McCann, a senior attorney for AARP Foun-
dation Litigation, called on the EEOC to strengthen 
ADEA protections and enforcement. John Chal-
lenger of the outplacement and career transition 
firm Challenger, Gray & Christmas said that older 
workers, particularly skilled workers, are being 
channeled out of the workforce, damaging the 
country’s economic health. If more older work-
ers stayed in the workforce, it would significantly 
reduce the skilled worker shortage in the United 
States, he said.

Obama-era guidance on joint employment, 
independent contractors withdrawn. On June 7, 
Secretary of Labor Alexander Acosta announced 
that the U.S. Department of Labor’s (DOL) 2015 
and 2016 informal guidance on joint employment 
and independent contractors has been withdrawn. 
The two guidance letters from the Obama admin-
istration—FLSA 2015-1 (dealing with independent 
contractors) and FLSA 2016-1 (dealing with joint 
employment)—narrowed the definition of indepen-
dent contractor and made more employers subject 
to joint-employer status. Acosta’s announcement 
said the DOL will continue to enforce both the Fair 
Labor Standards Act (FLSA) and the Migrant and 
Seasonal Agricultural Worker Protection Act even 
though the guidance letters have been withdrawn.

Executive Order expands apprenticeships, vo-
cational training. Secretary Acosta in June hailed 
President Donald Trump’s Executive Order to ex-
pand apprenticeships and vocational training. The 
order calls on the secretary of labor, in consultation 
with the secretaries of education and commerce, to 
propose regulations that promote the development 
of apprenticeship programs by industry and trade 
groups, nonprofit organizations, unions, and joint 
labor-management organizations. It also directs the 
DOL and the Commerce Department to promote 
apprenticeships to business leaders in critical in-
dustry sectors, including manufacturing, infrastruc-
ture, cybersecurity, and health care. D
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A successor entity does not have to retain all of the 
affected employees during the 90-day transition period 
if it:

(1) Finds that it needs fewer employees than the termi-
nated contractor employed to perform the work;

(2) Retains the service employees by seniority within 
each job classification;

(3) Maintains a preferential hiring list of the employees 
who are not retained; and

(4) Hires employees from the list in order of seniority 
until all the affected employees have been offered 
employment.

At the end of the 90-day transition period, the suc-
cessor entity must perform a written evaluation for each 
employee it retained in accordance with the ordinance. 
If the employee’s performance during the 90-day transi-
tion period is satisfactory, the successor entity must offer 
him continued employment under the terms and con-
ditions it has established. During the 90-day transition 
period, the successor entity may not discharge one of its 
predecessor’s employees without just cause.

Enforcement procedures
The ordinance creates a new city agency (a wage 

commission) to investigate any complaints filed within 
one year of the allegation. The commission may act on 
its own initiative, without any complaint from an em-
ployee, if it has reasonable cause to believe an employer 
is or has been in violation of the ordinance.

If the wage commission determines there is prob-
able cause to believe a violation of the ordinance has 
occurred, it must first attempt conciliation with the con-
tractor to persuade it to cease and desist its illegal ac-
tions, reinstate any affected employees to their former 
positions, and pay any back wages that might be due.

The wage commission has the authority to issue a 
final order that requires the reinstatement of service em-
ployees wrongfully terminated under the ordinance, re-
quire the contractor to pay each wrongfully terminated 
service employee lost wages and other compensation, 
and order the contractor to cease any and all practices 
that may be in violation of the ordinance. A contractor 
may appeal a final order from the wage commission 
to the Circuit Court for Baltimore City and then to the 
Maryland Court of Special Appeals.

In addition to the traditional remedies of reinstate-
ment and back pay, the ordinance sets out specific penal-
ties and fines. In particular, the wage commission may 
order a contractor or successor entity that violates the or-
dinance to pay interest, computed at 10 percent annually, 
on any wages and other monetary compensation owed 
to the affected employees. The ordinance also authorizes 
the following fines:

• For a first offense, $250 for each violation;

• For a second offense, $500 for each violation; and

• For each subsequent offense, $1,000 for each 
violation.

Each day that a violation continues constitutes a separate 
offense.

Bottom line
The new ordinance is a game changer for service 

contractors working in Baltimore, and contractors must 
be wondering why the measure was fast-tracked. The 
ordinance was introduced on April 3 and approved by 
the city council on June 12 after only one public hear-
ing. The mayor then signed the ordinance the very next 
day without notifying the press. Although no motiva-
tion for the swift passage of the ordinance was given, it 
appears that it was enacted to appease the unions that 
were upset by the mayor’s veto of the $15 minimum 
wage ordinance.

In essence, the new ordinance makes it much more 
difficult for service contractors working in Baltimore to 
bid on new contracts and staff the work with their own 
employees. Under the ordinance, a successor contrac-
tor is required to hire all of the incumbent contractor’s 
employees in almost all situations. And while the ordi-
nance makes things difficult for successor contractors, it 
makes it much easier for unions to remain organized.

Think about it. If a successor contractor has to hire 
all of the incumbent contractor’s unionized employees 
and perform the services that were being performed in 
a similar manner, then under existing bargaining rules, 
it would have a duty to bargain with the incumbent con-
tractor’s union over the terms and conditions of employ-
ment. There would be no need for the union to organize 
the successor contractor’s employees because they are 
the same employees who worked for the predecessor 
contractor.

Aside from labor relations issues, the new ordinance 
has the potential to create some significant problems 
for successor contractors in Baltimore. Assume that the 
prior contractor lost the work on a particular contract be-
cause of poor service. Under the ordinance, the succes-
sor contractor is obligated to hire all of its predecessor’s 
employees, at least for 90 days. If the poor service was 
the result of the employees’ subpar job performance, 
how would the successor contractor be able to fix that 
problem with the same staff in place?

At a minimum, it would be prudent for service con-
tactors that do business in Baltimore to review the new 
ordinance with their legal counsel to ensure they under-
stand their new obligations and make the necessary op-
erational changes to comply. Failure to do so could result 
in significant liability in the form of monetary damages 
and fines.

Kevin can be reached at kmccormick@wtplaw.com or 410-
347-8779. D
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Employer’s refusal to 
accommodate religious belief 
results in $400K award
by Kevin C. McCormick

In a recently published decision, the U.S. Court of Ap-
peals for the 4th Circuit (whose rulings apply to all Maryland 
employers) affirmed a district court’s decision that CONSOL 
Energy, Inc., failed to accommodate an employee’s sincerely 
held religious beliefs about using an electronic hand-scanning 
system. The employee, a devout Christian, believed that using 
the hand scanner would result in his being branded with the 
“mark of the beast,” which identifies followers of the Antichrist. 
The employee requested an accommodation that would allow 
him to use another system to clock in and out, but CONSOL 
denied his request. He responded by retiring and later filing 
a claim with the Equal Employment Opportunity Commis-
sion (EEOC) and a lawsuit. A jury ultimately awarded him 
$436,860.74 in front and back pay and lost benefits. Let’s take 
a closer look at the case.

Background facts
For 37 years, Beverly R. Butcher, Jr., worked without 

incident as a coal miner at the Robinson Run Mine oper-
ated by CONSOL Energy. When CONSOL implemented 
a biometric hand scanner to track its employees, Butcher, 
a devout Evangelical Christian, informed his supervi-
sors that his religious beliefs prevented him from using 
the system. He cited verses from the Bible’s Book of Rev-
elations and explained that the hand scanner would as-
sociate him with the mark of the beast, causing him to 
serve the Antichrist through his will and actions.

In response to Butcher’s request for accommodation, 
CONSOL gave him a letter from the scanner’s manu-
facturer offering assurances that the scanner could not 
detect or place a mark on a person’s body, including the 
mark of the beast. Offering its own interpretation of the 
Scriptures, CONSOL explained that because the mark of 
the beast is associated only with the right hand or the 
forehead, using the left hand would be sufficient to obvi-
ate any religious concerns about scanner.

At roughly the same time, unbeknownst to Butcher, 
CONSOL was providing an accommodation to other 
employees that allowed them to bypass the new scanner 
system altogether. In July 2012, the company determined 
that two employees with hand injuries who couldn’t 
scan either hand could instead enter their personnel 
numbers on a keypad attached to the system. According 
to  CONSOL’s own witnesses, that accommodation im-
posed no additional cost or burden on the company, and 
allowing Butcher to use the keypad procedure would 
have been similarly cost-free. Nevertheless, CONSOL 

continued to resist making the same accommodation for 
Butcher and instead decided that he would be required 
to scan his left hand. In an e-mail denying an accom-
modation for Butcher, company representatives stated, 
“Let’s make our religious objector use his left hand.”

Butcher was notified of CONSOL’s decision on Au-
gust 10, 2012. He responded that he couldn’t, in good 
conscience, go along with the system of scanning his 
hand. CONSOL supervisors handed him a copy of the 
disciplinary procedures regarding scanner use, prom-
ising the policy would be enforced against him if he 
refused to scan his left hand. Under the policy, an em-
ployee’s first and second missed scans would result in a 
written warning, the third would result in suspension, 
and the fourth would result in suspension with intent 
to discharge. Butcher responded to CONSOL’s refusal 
to accommodate his religious beliefs by retiring under 
protest.

Shortly after retiring, Butcher learned from his 
union, the United Mine Workers of America (UMWA), 
about the keypad accommodation CONSOL had offered 
other employees. The union filed a grievance pursuant 
to the collective bargaining agreement (CBA) based on 
CONSOL’s failure to accommodate Butcher’s religious 
beliefs. The UMWA subsequently withdrew the griev-
ance when it determined that the CBA didn’t require re-
ligious accommodations.

Former employee prevails at trial
Butcher filed a charge of discrimination with the 

EEOC, which brought an enforcement action against 
CONSOL alleging it violated Title VII of the Civil Rights 
Act of 1964 by failing to accommodate Butcher’s reli-
gious beliefs and by constructively discharging him. 
The EEOC requested compensatory and punitive dam-
ages, back and front pay, lost benefits, and injunctive 
relief.

The case was tried before a jury in January 2015. 
After the EEOC presented its evidence, the district court 
granted CONSOL’s motion for judgment in its favor on 
the issue of punitive damages. As the district court ex-
plained, punitive damages are available under Title VII 
only if an employer acted with malice or reckless in-
difference to an employee’s protected rights. The court 
concluded that the EEOC’s evidence was insufficient to 
meet that standard and no reasonable jury could find 
malice or reckless indifference in this case.

The jury returned a verdict in favor of the EEOC, 
finding CONSOL liable for failing to accommodate 
Butcher’s religious beliefs. The jury found that Butcher 
had satisfied each of the three elements of a Title VII rea-
sonable accommodation claim: He had sincere religious 
beliefs in conflict with CONSOL’s requirement that he 
use the hand scanner, he had informed CONSOL of the 
conflict, and CONSOL constructively discharged him 
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for his refusal to comply with its directives. In addition to 
an award of back pay, the jury awarded Butcher $150,000 
in compensatory damages, for a total of $436,860.74 in 
damages.

Unhappy with that result, CONSOL appealed the 
jury’s verdict. The EEOC appealed the district court’s re-
fusal to award punitive damages.

4th Circuit’s decision
The core of CONSOL’s defense was that it didn’t 

fail to reasonably accommodate Butcher’s religious be-
liefs because there was in fact no conflict between his 
beliefs and its requirement that he use the hand scanner. 
 CONSOL maintained that the scanner wouldn’t imprint 
a physical mark on Butcher’s hand, and the EEOC failed 
to establish that he couldn’t use the scanner system with-
out compromising his beliefs with regard to the mark of 
the beast. The district court disagreed with that defense, 
as did the appellate court.

As the court of appeals noted, there was ample 
evidence that Butcher sincerely believed that his use of 
the scanner system, regardless of whether it left a vis-
ible mark, was a showing of allegiance to the Antichrist, 
which is inconsistent with his deepest religious convic-
tions. The court noted that was all that was required to 
establish the requisite conflict between his religious be-
liefs and CONSOL’s insistence that he use the scanner.

The appellate court held that it wasn’t CONSOL’s 
place as an employer—nor is it the court’s place—to 
question the correctness or even the plausibility of 
Butcher’s religious convictions. According to the court, 
as long as there was sufficient evidence that Butcher’s 
beliefs are sincerely held, which the jury specifically 
found and CONSOL didn’t dispute, and those beliefs 
conflict with CONSOL’s employment requirement, that’s 
the end of the matter.

CONSOL argued that the jury verdict should be set 
aside because Butcher wasn’t disciplined or terminated 
for his refusal to use the scanner system. He voluntarily 
retired, so the jury’s contrary finding of constructive dis-
charge was incorrect, according to CONSOL. Again, the 
appellate court considered and rejected the employer’s 
argument.

An employee is constructively discharged when 
the employer deliberately makes his working condi-
tions intolerable. The court believed there was sufficient 
evidence that Butcher was put in an intolerable position 
when CONSOL refused to accommodate his religious 
objections and required him to use a scanner system 
that he sincerely believed would render him a follower 
of the Antichrist, “tormented with fire and brimstone.” 
According to the court, that went well beyond the kind 
of run-of-the-mill dissatisfaction with work assign-
ments, feelings of being unfairly criticized, or difficult or 
unpleasant working conditions that are often viewed as 

falling short of objective intolerability. Moreover, the fact 
that Butcher had the ability to file a grievance under his 
CBA did nothing to alleviate his concerns.

The court of appeals also considered and rejected 
the EEOC’s cross-appeal of the district court’s refusal 
to award punitive damages in the case. The court noted 
that punitive damages are allowed in a Title VII action 
under limited circumstances. First, Title VII makes pu-
nitive damages (and compensatory damages) available 
only in cases of intentional discrimination, not in cases 
that proceed on a disparate impact theory. Second, the 
employee must demonstrate that his employer acted 
with malice or reckless indifference to his federally 
protected rights. As a result, punitive damages are au-
thorized only in a subset of cases involving intentional 
discrimination.

The court found that to establish reckless indiffer-
ence, the EEOC had to provide evidence that the em-
ployer actually knew or perceived there was a risk that 
its conduct would violate Title VII and then acted de-
spite that subjective knowledge. To establish its claim, 
the EEOC relied entirely on evidence that CONSOL 
officials were generally aware that Title VII imposes a 
duty under some circumstances for employers to accom-
modate employees’ religious beliefs. Whatever inference 
might have arisen from CONSOL’s general awareness of 
its religious accommodation obligations, the court found 
there was no similar evidence to suggest the company 
subjectively appreciated a risk that it failed to meet those 
obligations by offering Butcher an alternative that didn’t 
require him to scan his right hand.

For all of those reasons, the appellate court affirmed 
the jury’s verdict and rejected both CONSOL’s and the 
EEOC’s requests to modify it. EEOC v. CONSOL Energy, 
Inc., 4th Cir., Docket No. 16-1230, 1406, 860 F.3d 131, de-
cided June 12, 2017.

Bottom line
This decision should serve as a reminder for all 

Maryland employers to carefully consider any request 
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for reasonable accommodation, even if it’s based on re-
ligious beliefs you may not share. The key is that the 
employee requesting the accommodation has a sincerely 
held belief, not that you agree with the belief.

Moreover, as with many accommodation requests, 
you should consider various alternatives to determine 
if an accommodation can be granted without an undue 
hardship. The facts in this case weren’t helpful for the 
employer because it allowed at least two other employ-
ees to use a timekeeping method other than the elec-
tronic hand scanner. Since CONSOL made the accom-
modation for those employees with little or no increased 
cost or interference with operations, its refusal to grant 
Butcher’s accommodation request appeared even more 
unreasonable.

Kevin can be reached at kmccormick@wtplaw.com or 410-
347-8779. D
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MD’s top court narrowly 
defines ‘clear mandate of public 
policy’ in case against JHU
by Jiah Park

As many of you know, in Maryland, an at-will- 
employment contract may be legally terminated by either party 
at any time. An exception to this age-old rule is made when 
the employer’s motivation for discharging an employee contra-
venes a clear mandate of public policy. Exactly what consti-
tutes a “clear mandate of public policy” is subject to judicial 
review and definition.

In a recent case, the Maryland Court of Appeals ruled 
that a university professor’s report of research misconduct that 
allegedly violated federal regulations didn’t constitute a clear 
mandate of public policy sufficient to support a wrongful dis-
charge claim under Maryland law. Let’s take a closer look at 
the court’s decision.

Background facts
Dr. Daniel Yuan joined Johns Hopkins University 

School of Medicine (JHU) in 2001 as a researcher in Dr. 
Jef Boeke’s lab. The lab receives significant funding from 
the National Institutes of Health (NIH), especially for 
its Synthetic Lethality Analyzed by Microarray (SLAM) 
project.

In 2004, SLAM entered its production phase, during 
which Yuan discovered and reported his concern that 
contaminated DNA had caused false positive results. 
The team ignored his concerns and suggestions. Yuan 
claimed that from 2005 through 2011, he repeatedly re-
ported research misconduct and asserted that SLAM re-
searchers were falsifying results.

Between 2006 and 2008, the SLAM project failed 
to produce significant results, and researchers who re-
viewed the project data agreed with Yuan’s concerns, 
finding an extraordinarily high false discovery rate. In 
2009, Yuan reported issues with two researchers’ pub-
lished papers. He didn’t claim that the researchers fab-
ricated their results, but that they likely conducted their 
experiments with preconceptions of the results, which 
they were then able to find.

When Yuan’s faculty contract expired in 2011, he 
was offered and accepted a demotion to a part-time posi-
tion for one year, but he was excluded from lab activities. 
During this time, Yuan published an article and was 
reprimanded by JHU for failing to acknowledge Boeke 
as a coauthor. He met with HR to initiate JHU’s griev-
ance appeals process, explaining that his problems at 
work arose when he began to question lab results. His 
appeal was denied.

After his part-time contract expired, Yuan contin-
ued to report his concerns about research misconduct 
as his former coworkers authored and published papers. 
In 2013, Boeke submitted a correction for a paper and 
retracted another. Yuan maintained those actions sup-
ported his claims of research misconduct.

In late 2013, Yuan sued JHU for wrongful termination, 
claiming he was discharged in retaliation for his repeated 
reports of research misconduct, and his discharge vio-
lated public policy. He brought his claims under 42 U.S.C. 
§ 289b and 42 C.F.R. Part 93, which require the secretary 
of the U.S. Department of Health and Human Services 
(HHS) and federally funded institutions to implement 
procedures to detect and prevent research misconduct 
and prohibit retaliation against whistleblowers.

The Circuit Court for Baltimore City granted JHU’s 
motion to dismiss the case because Yuan failed to estab-
lish a public-policy exception to the at-will-employment 
doctrine. The Court of Special Appeals affirmed. The 
Maryland Court of Appeals granted Yuan’s petition for 
review and upheld the lower courts’ findings.
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Court’s decision
The court found that Yuan failed to demonstrate 

that the federal regulations governing research mis-
conduct created a public policy that would support a 
wrongful termination claim. The court also noted that 
Yuan failed to follow JHU’s protocol for reporting re-
search misconduct.

The court explained that being fired in retaliation 
for reporting a violation of a state or federal law is in-
sufficient on its own to establish a valid wrongful ter-
mination claim based on a public-policy violation. If it 
was sufficient, an employee could immunize himself 
from termination simply by reporting a violation of any 
regulation.

The appellate court opined that a court must con-
sider two factors before recognizing a new public-policy 
mandate:

(1) The purpose of recognizing the tort, or wrongful 
act, which, for the tort of wrongful termination, is 
to provide a remedy for an otherwise unremedied 
violation; and

(2) The specificity of the statutory or regulatory 
mandate.

In this case, the court found that there was no clear vio-
lation of the research misconduct regulations and dis-
missed Yuan’s wrongful discharge claim even though 
the federal regulations didn’t provide a remedy.

The court noted that scientific institutions are in the 
best position to determine whether a research miscon-
duct regulation has been violated. Moreover, because the 
regulations lack specificity about what constitutes a vio-
lation, the court couldn’t determine what the contours 
of a wrongful termination based on reporting research 
misconduct would be. Therefore, the court found the 
research misconduct regulations didn’t provide a public 
policy to support a claim for wrongful termination. Yuan 
v. Johns Hopkins University, 452 Md. 436 (2017).

Bottom line
This case serves as a reminder that although the 

standard for what constitutes a clear mandate of pub-
lic policy in Maryland is broad, it’s not that broad. Em-
ployees must be able to identify something more than 
a violation of a federal regulation. Research misconduct 
is an increasing concern in academia, and the court re-
inforced the notion that scientific institutions are best 
suited to address such allegations to determine whether 
any misconduct occurred, there was permissible error, 
or mere differences of opinion exist.

The author will begin her second year of law school at the 
University of Maryland Francis King Carey School of Law 
this fall. She can be reached at jpark@wtplaw.com. D
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Supreme Court delivers  
sermon on ERISA  
‘church-plan’ exemption

The Employee Retirement Income Security Act of 1974 
(ERISA) generally requires private employers offering pension 
plans to adhere to a lengthy list of rules designed to ensure plan 
solvency and protect plan participants. Church plans, however, 
are exempt from those requirements. But what exactly con-
stitutes a “church plan”? The U.S. Supreme Court has just 
ruled—unanimously—on this issue.

Church-affiliated hospital pension plans
The case involved three church-affiliated nonprof-

its that run hospitals and other healthcare facilities. The 
hospitals offer defined-benefit pension plans to their 
employees. The plans were established by the hospitals 
themselves—not by a church—and are managed by in-
ternal employee benefits committees.

The three hospitals involved in the case were Advo-
cate Health Care Network, associated with the Evangeli-
cal Lutheran Church in America and the United Church 
of Christ; Saint Peter’s Health Care System, which is both 
owned and controlled by a Roman Catholic diocese; and 
Dignity Health, which maintains ties to the Catholic reli-
gious orders that initially sponsored some of its facilities.

A group of current and former employees filed class 
actions alleging that the hospitals’ pension plans didn’t 
fall within ERISA’s church-plan exemption because 
they weren’t established by a church. The district courts 
agreed with the employees, ruling that a plan must be 
established by a church to qualify for the exemption, and 
the appeals courts affirmed the district court’s ruling.

The U.S. Supreme Court, however, ruled 8-0 (Justice 
Neil Gorsuch didn’t participate in the case) that a plan 
maintained by a principal-purpose organization quali-
fies as a “church plan,” regardless of who established it.
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Majority opinion
Justice Elena Kagan wrote the majority opinion. The defi-

nition of “church plan” came in two distinct phases, noted the 
Court. Initially, ERISA defined it as a “plan established and main-
tained . . . for its employees . . . by a church or by a convention or 
association of churches.”

But in 1980, Congress amended the statute to expand the def-
inition. Now, for purposes of the church-plan definition, an “em-
ployee of a church” includes an employee of a church-affiliated 
organization, such as the hospitals in this case.

Congress in 1980 also added a provision stating that the defi-
nition of “church plan” includes a plan established or maintained 
by an entity whose principal purpose is to fund or manage a ben-
efit plan for the employees of churches or church affiliates.

The intent of Congress, the Supreme Court concluded, was 
to encompass a different type of plan in the definition—one that 
“should receive the same treatment (i.e., an exemption) as the 
type described in the old definition.” And these “newly favored 
plans” are described by the Court as those maintained by “prin-
cipal-purpose organizations,” regardless of their origins.

In short, the Court stated that “because Congress deemed 
the category of plans ‘established and maintained by a church’ to 
‘include’ plans ‘maintained by’ principal-purpose organizations, 
those plans—and all those plans—are exempt from ERISA’s re-
quirements.” Advocate Health Care Network v. Stapleton, U.S. Su-
preme Court 581 U.S. ___ (June 5, 2017).

Sotomayor: Right decision, 
but a troubling one

Justice Sonia Sotomayor, in a concurring opinion, noted that 
the majority opinion meant that “scores of employees—who 
work for organizations that look and operate much like secular 
businesses—potentially might be denied ERISA’s protections. In 
fact, it was the failure of unregulated ‘church plans’ that spurred 
cases such as these.”

While Sotomayor joined the majority opinion because she 
was “persuaded that it correctly interprets the relevant statu-
tory text,” she was nonetheless “troubled by the outcome of these 
cases.” She noted that while Congress acted in 1980 to exempt 
plans established by orders of Catholic Sisters, “it is not at all clear 
that Congress would take the same action today with respect to 
some of the largest health-care providers in the country[,] . . . or-
ganizations [that] bear little resemblance to those Congress con-
sidered when enacting the 1980 amendment.” D
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