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by Erica E. Flores

It happens all the time—an employee 
takes a job-protected leave of absence for 
a medical condition, and when her avail-
able leave expires, she asks for more time  
. . . and then more still . . . and more again. 
Employers are beginning to understand that 
a request to extend a medical leave of absence 
can constitute a request for a reasonable ac-
commodation under the Americans with 
Disabilities Act (ADA) even if the employee 
has already used up all of her available job-
protected medical leave under the Family 
and Medical Leave Act (FMLA) or under 
company policy. What employers (and their 
lawyers) continue to grapple with, however, 
is how long is too long?

Until recently, the safest course was to 
grant the requested leave as long as the em-
ployee identified a specific date by which she 
would be able to return to work, even if that 
date was weeks or months away. However, 
the U.S. 1st Circuit Court of Appeals (whose 
rulings apply to all Massachusetts employ-
ers) revisited the question in May, and its 
opinion is a game changer for employers.

Additional leave a 
reasonable accommodation?

In 2001, AstraZeneca Pharmaceuti-
cal hired Taymari Delgado Echevarría 
to work as a pharmaceutical sales spe-
cialist. In December 2010, shortly after 
she was promoted to hospital specialist, 
Delgado sought treatment for depression 

and anxiety. The following year, her doc-
tors discovered a small tumor in her 
brain and recommended that she take a 
leave of absence from work.

Delgado applied for and received 
short-term disability benefits under As-
traZeneca’s short-term disability policy 
for about three months. AstraZeneca 
then terminated her benefits for inad-
equate documentation. Five days later, 
the company sent her a letter notifying 
her that it would presume she had re-
signed her position if she didn’t return 
to work by March 22, 2012.

When Delgado failed to return by 
that date, AstraZeneca pressured her to 
resign and offered her a severance pack-
age. A week later, however, the company 
received additional documentation 
from Delgado’s doctor, and based on the 
information in the correspondence, it 
extended her short-term disability ben-
efits and her leave through April 2012.

In early May 2012, AstraZeneca 
sent Delgado another letter, this time 
requiring her to return to work by May 
17 or be deemed to have resigned. Once 
again, she failed to return, and her doc-
tor submitted more paperwork request-
ing that she be granted 12 more months 
of medical leave. In response, AstraZen-
eca informed Delgado that her position 
would be eliminated in July under a 
company reorganization. Once again, it 
offered her severance.
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Delgado rejected the offer and filed suit in federal court for 
alleged violations of the ADA and Puerto Rico law. The district 
court dismissed her case without a trial, finding that AstraZen-
eca hadn’t violated the ADA by denying her request for an addi-
tional year of leave. She then appealed her case to the 1st Circuit.

Accommodations must be  
effective and facially reasonable

On appeal, the 1st Circuit affirmed the decision of the trial 
court in favor of AstraZeneca. Delgado claimed that AstraZen-
eca violated the ADA when it failed to grant her request for ad-
ditional job-protected leave as a reasonable accommodation for 
her disability. However, the court explained that to be success-
ful in her failure-to-accommodate claim, she first had to satisfy 
a two-part threshold test by showing that:

(1) A year of additional leave would be effective—i.e., that it 
would allow her to return to work and perform the essen-
tial functions of her job.

(2) A year of additional leave was “facially reasonable.”

According to the court, she couldn’t meet that threshold burden.

First, Delgado couldn’t point to any evidence to support her 
argument that a year of additional leave would have enabled 
her to return to work. The form her doctor provided to Astra-
Zeneca only vaguely mentioned the limitations her disability 
created and wasn’t supported by medical documentation. More 
important, Delgado’s request wasn’t “facially reasonable.”

Quoting the newest U.S. Supreme Court Justice, Neil Gor-
such, the 1st Circuit reasoned that it “perhaps goes without say-
ing that an employee who is not capable of working for so long 
is not an employee capable of performing a job’s essential func-
tions—and that requiring an employer to keep a job open for 
so long does not qualify as a reasonable accommodation. After 
all, reasonable accommodations . . . are all about enabling em-
ployees to work, not to not work.” For that reason, the court ex-
plained, a lengthy period of leave cannot be considered reason-
able on its face unless the employee can demonstrate that such 
a long absence from work is “practicable,” or feasible. Indeed, 
the court found that a lengthy period of leave places “obvious 
burdens” on the employer.

Delgado made no such showing. And without proof that a 
reasonable accommodation for her disability existed, the court 
never reached the questions of whether the requested period of 
leave would have been unduly burdensome or whether Astra-
Zeneca failed to engage in the interactive process.

2 reasons for a decision  
do not equal retaliation

Delgado also claimed that AstraZeneca retaliated against 
her for seeking an accommodation when it terminated her 
employment. Her request for an accommodation was clearly 
protected conduct, and the company’s decision to terminate 
her was an adverse employment action. But to be successful on 
her retaliation claim, Delgado had to show that AstraZeneca’s 
reasons for separating her from employment were a pretext, or 

EEOC marks 50th anniversary of ADEA with 
discussion on discrimination. Experts invited to a 
June meeting of the Equal Employment Opportu-
nity Commission (EEOC) told of the continuing ef-
fects of age discrimination 50 years after passage of 
the Age Discrimination in Employment Act (ADEA). 
A 2017 AARP survey reports that nearly two-thirds 
of workers age 55 to 64 report their age as a bar-
rier to getting a job. Also, a 2015 survey using ré-
sumés for workers at various ages found significant 
discrimination in hiring for female applicants and 
the oldest applicants, according to Patrick Button, 
an assistant professor of economics at Tulane Uni-
versity and a researcher with the National Bureau 
of Economic Research Disability Research Center. 
Laurie McCann, a senior attorney for AARP Foun-
dation Litigation, called on the EEOC to strengthen 
ADEA protections and enforcement. John Chal-
lenger of the outplacement and career transition 
firm Challenger, Gray & Christmas said that older 
workers, particularly skilled workers, are being 
channeled out of the workforce, damaging the 
country’s economic health. If more older work-
ers stayed in the workforce, it would significantly 
reduce the skilled worker shortage in the United 
States, he said.

Obama-era guidance on joint employment, 
independent contractors withdrawn. On June 7, 
Secretary of Labor Alexander Acosta announced 
that the U.S. Department of Labor’s (DOL) 2015 
and 2016 informal guidance on joint employment 
and independent contractors has been withdrawn. 
The two guidance letters from the Obama admin-
istration—FLSA 2015-1 (dealing with independent 
contractors) and FLSA 2016-1 (dealing with joint 
employment)—narrowed the definition of indepen-
dent contractor and made more employers subject 
to joint-employer status. Acosta’s announcement 
said the DOL will continue to enforce both the Fair 
Labor Standards Act (FLSA) and the Migrant and 
Seasonal Agricultural Worker Protection Act even 
though the guidance letters have been withdrawn.

Executive Order expands apprenticeships, vo-
cational training. Secretary Acosta in June hailed 
President Donald Trump’s Executive Order to ex-
pand apprenticeships and vocational training. The 
order calls on the secretary of labor, in consultation 
with the secretaries of education and commerce, to 
propose regulations that promote the development 
of apprenticeship programs by industry and trade 
groups, nonprofit organizations, unions, and joint 
labor-management organizations. It also directs the 
DOL and the Commerce Department to promote 
apprenticeships to business leaders in critical in-
dustry sectors, including manufacturing, infrastruc-
ture, cybersecurity, and health care. D
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smokescreen, for what she believed was its real reason: 
retaliation.

The appeals court rejected Delgado’s argument that 
AstraZeneca’s reasons for terminating her employment 
were a pretext. She claimed that AstraZeneca giving 
more than one reason for terminating her—job aban-
donment and a corporate restructuring—was evidence 
of pretext. But the court disagreed, concluding that the 
employer having two reasons for her termination wasn’t 
enough evidence to send her case to trial.

According to the 1st Circuit, multiple reasons for a 
decision are evidence of pretext only if they are so incon-
sistent that they create an inference that they aren’t true. 

AstraZeneca’s reasons for its decision—that Delgado 
had abandoned her job and that the company was un-
dergoing a reorganization—weren’t inconsistent at all.

Next, the court looked at whether AstraZeneca had 
deviated from its standard short-term disability policy 
in a way that was both significant and inadequately ex-
plained, which can also create a question about whether 
the company’s reasons were pretextual. However, the 
appeals court concluded that AstraZeneca’s alleged de-
viation from its short-term disability policy wasn’t suf-
ficiently clear to create a question of fact.

And finally, the court reaffirmed that even though 
AstraZeneca’s decision came shortly after Delgado’s 

Give me a break—or 4
by Erica E. Flores

Q  One of our employees has a diabetic condition that causes 
her pain throughout the day. Her doctor has completed the 
Family and Medical Leave Act (FMLA) certification and 
says that she will need 15-minute breaks every two hours. 
That gives her two extra 15-minute breaks in an eight-hour 
day. Do the extra breaks count as intermittent FMLA leave?

A  An employee may qualify for intermittent FMLA 
leave to care for her own serious health condition if 
the leave is medically necessary. Check the medical 
certification form: It should explain the medical neces-
sity for the extra breaks. If the employee’s doctor has 
adequately certified that additional breaks are medi-
cally necessary for a qualifying serious health con-
dition, the breaks would be considered intermittent 
leave, and the time spent on breaks can be counted 
against the employee’s FMLA leave entitlement.

Q  Does an employee have the right to have someone pres-
ent at his termination or disciplinary meeting?

A  Unionized employees have the right to have 
union representatives present at work-related disci-
plinary meetings. These rights are called Weingarten 
rights. But if an employee isn’t a member of a union, 
he doesn’t have the right to have anyone present dur-
ing any work-related meeting, including meetings to 
discuss discipline.

Q  We suspect some of our employees are using their office 
phones to make excessive personal calls. Are we allowed to 
record employees’ conversations over our telephone system?

A  The Massachusetts wiretap law, Mass. Gen. L. ch. 
272, § 99, prohibits employers from making any “se-
cret” recordings of employees’ oral communications. 

Accordingly, you may record employees’ conversa-
tions on your business telephone system only if you 
first make them aware that their conversations may 
be recorded. However, simply notifying employees 
that their phone conversations can be recorded isn’t 
enough.

Massachusetts is an “all-party consent state,” which 
means that all parties to a conversation must under-
stand and consent to the taping of the conversation. 
That’s why you hear the customer service recording 
that tells you, “This conversation may be recorded for 
quality assurance purposes.” If you want to tape an 
employee’s conversation, you will have to put some 
form of notice on the phone system so the person 
the employee is calling is also on notice of the tape 
recording.

Q  When an employee is out on leave and is receiving 
workers’ compensation, may we allow her to use her paid 
time off (PTO) to make up the difference in wages between 
the percentage that workers’ comp pays and her balance of 
hours?

A  The use of PTO is typically subject only to an em-
ployer’s PTO policy. Unless your PTO policy forbids it, 
there’s no legal reason why you couldn’t allow an in-
jured employee to use her accrued PTO to supplement 
her workers’ comp benefits during a medical leave of 
absence if you offer all employees the same option. 
Remember that if you are a covered employer under 
the FMLA and the employee is eligible for FMLA 

leave, you can count her absence after 
a work-related accident against her 
FMLA leave allotment.

Erica E. Flores is an associate at the 
firm of Skoler, Abbott & Presser, P.C. She 
can be reached at 413-737-4753 or eflores@
skoler-abbott.com. D
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request for leave, the timing alone wasn’t sufficient to 
create a question for the jury on the issue of pretext be-
cause the company had offered legitimate nonretalia-
tory reasons for making its decision and there was no 
evidence that those reasons weren’t true.

Takeaways
This ruling is important for employers on many lev-

els. To recap, the 1st Circuit decided that:

• An employee has to prove that a requested accom-
modation was both effective and reasonable before 
a court will even consider the employer’s reasons for 
denying it.

• To prove that a requested accommodation would 
have been effective, an employee must prove that 
it would have allowed her to perform the essential 
functions of her job—something that may be chal-
lenging when the requested accommodation is an 
extended absence.

• To prove that a requested accommodation was rea-
sonable on its face, an employee has to prove that it 
would have been feasible for the employer to provide 
it under all of the facts and circumstances, including 
the “obvious burdens” associated with an extended 
period of leave.

• An employer can offer more than one reason for ter-
minating an employee without fear of setting itself 
up for a claim of pretext as long as those reasons 
aren’t obviously inconsistent.

• An employer can interpret and apply its own policies 
and procedures when they are vague or ambiguous.

• And finally, a short gap in time between protected 
activity and an adverse employment action isn’t 
enough by itself to create a question of fact sufficient 
to send a case to trial.

But don’t get too excited
This case will certainly help you defend your com-

pany in cases involving accommodations for disabled 
employees, but it’s always better to avoid having to de-
fend against a lawsuit in the first place by engaging in 
the interactive process, evaluating requested accommo-
dations on a case-by-case basis, and applying personnel 
policies and procedures as written. Indeed, the 1st Cir-
cuit was careful to warn that its decision was “a narrow 
one” based on Delgado’s specific circumstances. Accord-
ingly, you should consider the unique facts and circum-
stances of any accommodation request—including any 
burdens on your business—and consult experienced 
labor and employment counsel when you’re in doubt 
about the appropriate course of action.

Erica E. Flores is an associate at the firm of Skoler, Ab-
bott & Presser, P.C. Erica can be reached at 413-737-4753 or 
eflores@skoler-abbott.com. D
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Are contingencies in 
commission agreements worth 
the paper they’re written on?
by Susan G. Fentin

Late last year, the Massachusetts Appeals Court ruled that 
commissions are “due and payable” under the Massachusetts 
Wage Act at the time an employee resigns or is terminated, 
even if the employee might not be eligible to receive the pay-
ments under the terms of the company’s commission agree-
ment or plan. We reported on that case in our January 2017 
issue (see “Commission structure doesn’t justify failure to pay 
wages due at termination” on pg. 3). This spring, a federal trial 
court in Massachusetts also ruled on an employee’s eligibility 
for unpaid commissions. Employers that compensate employees 
by commission should pay attention to these two cases before 
withholding commission payments from departing workers.

2 decisions mandate  
payment of commissions

In Perry v. Hampden Engineering Corporation, the ap-
peals court reasoned that the Massachusetts Wage Act 
mandates that commissions be paid to employees when 
they are due and payable, and employers cannot exempt 
themselves from that time frame through their commis-
sion agreements. Because the Wage Act states that em-
ployees who separate from employment must be paid 
all wages they are owed and the Act applies to commis-
sions that are “definitely determined” and “due and pay-
able,” the court held that employers must pay separating 
employees all commissions that are “definitely deter-
mined” at the time of separation.

Last month, a federal trial court in Massachusetts 
also held that a former employee was entitled to unpaid 
commissions under the Wage Act despite an explicit 
statement in the employer’s commission policy that em-
ployees who voluntarily resigned were ineligible for in-
centive payments. Although the court didn’t rely on the 
holding in Perry, when taken together, the two cases sug-
gest a judicial trend toward invalidating the type of lan-
guage that makes the payment of commissions contin-
gent on the employee meeting some specific condition. 
“Payment contingencies” are common in commission 
agreements and bonus plans, so the courts’ holdings are 
significant for companies that pay by commission.

Voluntary resignation results in 
forfeiture of commission . . . or does it?

Joel Israel sued his former employer, Voya Institu-
tional Plan Services, LLC, for approximately $32,000 
in unpaid “bonuses” under Voya’s variable compensa-
tion plan. The plan consists of three types of incentive 
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compensation: an individual component, a forfeiture 
component, and a discretionary component. The plan 
clearly states that employees who voluntarily resign are 
not eligible for bonuses. Israel and Voya disagreed over 
the individual and forfeiture provisions of the plan; the 
discretionary component was not at issue in the case.

An individual bonus is calculated based on a per-
centage of revenue generated by the employee when he 
convinces clients to allow Voya to manage their money 
for at least three months. The forfeiture component is 
calculated based on a division of the bonus that would 
have been earned by other employees but was for-
feited because they voluntarily resigned. The purpose 
of the forfeiture component is to compensate remain-
ing employees who assume the workload of the former 
employee.

Israel requested a job transfer in 2014. In assessing 
his application for transfer, Voya reviewed his employ-
ment records and discovered that he had lied in his ap-
plication materials. The company told him that he could 
either resign voluntarily or be terminated, and he de-
cided to resign voluntarily. In accordance with the terms 
of the compensation plan, Voya refused to pay him the 
bonus he earned during the final three months of his 
employment.

Israel subsequently sued Voya, alleging that (1) he 
had actually been terminated and was therefore eligible 
for bonuses under the plan or (2) the bonuses were com-
missions that he was entitled to under the Massachu-
setts Wage Act. Although the court refused to hold in 
Israel’s favor on the first theory, it concluded that the bo-
nuses were commissions under the Wage Act and were 
therefore due and payable once they were definitely de-
termined, regardless of the plan’s terms.

When is a commission 
not a commission?

Voya argued that the compensation was a bonus, 
meaning it was outside the purview of the Wage Act 
because it was based on a continuing stream of revenue 
rather than a discrete sale. Voya also argued that Israel 
hadn’t met an express condition in the compensation 
plan—that he remain employed until the date of pay-
ment—and his failure to meet that contingency meant 
the bonus was not “due and payable.”

The court rejected those arguments, finding the 
compensation was a commission because it was based 
on revenue generated by an individual employee rather 
than overall business profits. Moreover, there was no 
legal basis for treating stream-of-revenue compensa-
tion differently than revenue from discrete sales, and 
the compensation was paid routinely, like commissions, 
rather than infrequently, like bonuses.

The court then concluded that the commissions 
were “definitely determined” because the parties had 

agreed to a commission amount, and they were due and 
payable at the time of Israel’s separation. The commis-
sions were due and payable upon his separation from 
employment even though he hadn’t met the plan’s terms 
because the Wage Act protects against “unreasonable 
detention” of employee wages, including commissions, 
and the court was unwilling to sanction a practice it felt 
would allow employers to use arbitrary contingencies to 
unreasonably delay such payments.

The court ruled that Israel was entitled to his un-
paid commissions, and the payments were tripled under 
the mandatory trebling provision of the Wage Act, for a 
grand total of $96,000. In addition, Israel was entitled to 
$35,000 in attorneys’ fees. Israel v. Voya Institutional Plan 
Services, LLC (D. Mass., 2017).

If it walks like a duck . . .

This case is a good reminder that compensation that 
looks like a commission, sounds like a commission, and 
acts like a commission will be treated as a commission re-
gardless of what you call it. Whether the compensation is 
labeled a bonus, a commission, or anything else, compen-
sation programs that function as commission structures 
(i.e., variable compensation regularly paid based on indi-
vidual revenue or sales) will be considered commissions 
for the purposes of the Massachusetts Wage Act.

In addition, this case suggests that the Perry decision 
may not be an outlier, and courts may continue the trend 
of holding that an employer cannot avoid application of 
the Wage Act—which imposes triple damages and attor-
neys’ fees on losing employers—by setting up specific 
conditions in its policies or plans that would relieve it of 
the obligation to pay commissions. If you are concerned 
about this trend, contact experienced labor and employ-
ment counsel to review your current practices.

Susan G. Fentin is of counsel at the firm of Skoler, Ab-
bott & Presser, P.C. Susan can be reached at 413-737-4753 or 
sfentin @skoler-abbott.com. D
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Inconsistent treatment of 
Asian USPS worker results 
in big damages award
by Amelia J. Holstrom

As we noted in last month’s issue, employees are filing 
more and more retaliation cases (see “1st Circuit: Supervi-
sor’s lack of knowledge saves the day for USPS” on pg. 5 of 
our July 2017 issue). In 1997, the Equal Employment Oppor-
tunity Commission (EEOC) accepted 16,394 charges alleging 
retaliation under Title VII of the Civil Rights Act of 1964, but 
that number swelled to 33,082 in 2016. The steady increase in 
retaliation claims is likely due to a number of factors, including 
the fact that an employee doesn’t have to prove that she was 
discriminated against or harassed to proceed, and potentially 
succeed, on a retaliation claim.

Strangely enough, the following case, like the retaliation 
case we covered last month, was also filed against the U.S. 
Postal Service (USPS). However, the USPS wasn’t as success-
ful this time, and it learned that losing a retaliation lawsuit can 
lead to significant damages being awarded to the employee.

Did EEOC charge precipitate discipline?
In 2000, Diping Anderson, an Asian woman who 

had been a USPS employee since 1995, was promoted to 
postal police officer (PPO). Before May 2011, Anderson 
hadn’t received any disciplinary action as a PPO. How-
ever, that changed after she filed a charge of discrimina-
tion with the EEOC in May 2011.

On May 23, 2011, Captain Gerald Harrington of the 
USPS learned that Anderson had filed a charge of dis-
crimination alleging race discrimination. Anderson’s 
EEOC charge was based on Harrington’s refusal to allow 
her to return to work after a workplace injury even though 
she had been cleared to return to work by her physician. 
In addition, when she reported to work, she found that 

her chair had been replaced with a broken stool. When 
she asked for permission to use a nearby chair that wasn’t 
broken, Harrington denied her request and told her that 
if she didn’t like it, she could go home. As a result, she left 
and didn’t report to work the following day.

Anderson was informed that her absences would be 
considered “sick leave.” However, even though her ab-
sences on May 25 and 26 and an earlier May 21 absence 
had been previously approved as sick leave, Harrington 
unilaterally and retroactively revoked the approvals on 
May 26 without explanation. Consequently, Anderson 
was issued a seven-day suspension on June 24 for leav-
ing her assigned post.

Anderson filed another EEOC charge in January 2012 
alleging race discrimination and retaliation. In August, 
she left her loaded service weapon in her personal locker 
rather than placing it in a weapon locker in the weapon 
room as required. As a result, she was issued a letter of 
warning by Sergeant Joseph Motrucinski. She then filed 
yet another charge of discrimination with the EEOC in 
September alleging that the August letter of warning 
was unlawful retaliation for her previous EEOC charges. 
A short time later, she was disciplined again.

In September, Anderson was issued a letter of warn-
ing in lieu of a 14-day suspension because she allegedly 
left the key to the weapon locker in the locker on four 
different occasions and later left her keys dangling from 
the keyhole on the weapon room door at the end of her 
shift. She was told to file an incident report regarding the 
key incident, but she refused, and she received another 
disciplinary notice based on the dangling keys and her 
failure to file the required incident report.

Round 4?
The cycle continued. In December 2012, Anderson 

filed yet another EEOC charge of discrimination, this 
time alleging that she was improperly removed from the 
acting sergeant’s list in October 2012. In June 2013, she re-
ported to a USPS facility in Brockton that wasn’t secure 
because of a fire earlier in the day. When she arrived at 
the site, she was instructed to stay outside her vehicle and 
to walk around her assigned area to keep the area secure. 
However, just a few hours later, two different USPS work-
ers spotted her in her vehicle, apparently asleep.

As a result of that incident, Anderson was sus-
pended pending an investigation, which was concluded 
on July 1. More than two months later, on September 9, 
she was fired because of the Brockton incident. The dis-
charge notice specified that her June 2011 suspension, 
August 2012 letter of warning, and September 2012 sus-
pension all factored into the decision to terminate her.

On November 19, 2013, Anderson filed her fifth and 
final charge with the EEOC, alleging her termination 
was based on unlawful race discrimination and retali-
ation for her previous charges. Ultimately, she filed suit 
against the USPS in Massachusetts federal court. Instead 
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of being tried before a jury, the case was adjudicated in a 
bench trial, which means a judge heard all the evidence 
and rendered the final decision. The verdict? The judge 
found in favor of Anderson on her retaliation claim.

Coffee and cold water? 
Not for Anderson!

Although the judge ultimately concluded that An-
derson’s termination wasn’t based on race discrimina-
tion, she determined that there was ample evidence to 
establish that Anderson was terminated because she 
filed charges of discrimination with the EEOC. The 
court agreed with the USPS that it had a legitimate rea-
son to discipline Anderson after she failed to secure the 
Brockton facility as directed. To succeed on her retalia-
tion claim, Anderson had to establish that her failure to 
follow instructions in Brockton was a pretext, or smoke-
screen, for retaliation.

Anderson was able to provide evidence that white 
male PPOs who also disregarded instructions and were 
caught sleeping on the job weren’t subjected to the same 
level of discipline. The white male workers she cited had 
been found repeatedly sleeping on the job as far back as the 
mid-1980s and continued to be caught sleeping from time 
to time right up until their retirement in 2005 and 2007.

The USPS argued that the workers weren’t proper 
comparators because their incidents were largely in the 
past and they had different supervisors than Anderson. 
However, the court noted that neither of the PPOs re-
ceived any discipline and instead were told to get some 
coffee and splash cold water on their faces. Accordingly, 
the court concluded that the level of discipline imposed 
on Anderson was far more severe than the disciplinary 
action imposed on others for the same infraction.

The USPS then tried to attribute the difference in 
discipline to the fact that the two male PPOs had no prior 
discipline in their files, arguing that Anderson deserved 
a more serious level of discipline because she had been 
disciplined in June 2011 and again in August and Sep-
tember 2012. The judge didn’t buy that argument, either. 
She looked at the bases for the discipline and found that 
two of the three disciplinary decisions were retaliatory.

The judge determined that the suspension in June 
2011 was retaliatory because Harrington had unilater-
ally and retroactively revoked Anderson’s approved 
leave within three days of learning that she had filed a 
charge of discrimination. The judge found that the Au-
gust 2012 discipline wasn’t retaliatory but concluded 
that the September 2012 discipline—related to Ander-
son’s misplacement of her keys and her failure to file the 
incident report—was more severe than discipline others 
received for the same policy violation and therefore was 
also retaliatory.

The judge concluded that there were clear retalia-
tory motives for two of the disciplinary actions on which 
Anderson’s termination was based. The court also con-
cluded that the decision to terminate Anderson was 
motivated by her previous protected conduct in filing 
charges of discrimination with the EEOC.

A costly mistake for USPS
As if being found liable for retaliation wasn’t bad 

enough, the news got worse for the USPS. The judge or-
dered the USPS to pay Anderson $223,164 in lost com-
pensation plus $25,000 in emotional distress damages. 
However, the judge didn’t stop there: She also ordered 
that Anderson be reinstated to a window clerk position 
at the USPS.
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The judge could have reinstated Anderson to a PPO posi-
tion, but she concluded that would be inappropriate because of 
the hostility between Anderson and management. Because An-
derson had previously worked as a window clerk, the judge con-
cluded that reinstatement to that position would be appropriate. 
Anderson v. Brennan (D. Mass., 2017).

Takeaways
This is a trial court decision, and perhaps the USPS will ap-

peal the decision to the 1st Circuit. Nonetheless, the judge’s deci-
sion serves as a valuable lesson for employers. Specifically, it’s a 
reminder that even when you are disciplining an employee for 
what would obviously be a legitimate nondiscriminatory or non-
retaliatory reason, you must examine the discipline you imposed 
on similarly situated employees for similar misconduct or policy 
violations in the past. Failure to treat your employees consistently 
can be evidence that your legitimate reason for an adverse action 
was a pretext for illegal discrimination or retaliation.

The court’s decision also highlights the high cost of making 
a mistake when you discipline or terminate an employee. As was 
the case here, such mistakes are typically made at the supervisory 
or management level rather than by HR. Training supervisors 
and members of management on employee discipline and docu-
mentation can help your organization avoid similar mistakes.

Amelia Holstrom is an associate at the firm of Skoler, Abbott & 
Presser, P.C. Amelia can be reached at 413-737-4753 or aholstrom@
skoler-abbott.com. D
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