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The Nevada Legislature’s 2017 session 
has ended, and employers were left in pretty 
good shape: No minimum wage increase 
was levied, the state’s minimum wage law is 
clear and unambiguous on its face, Nevada’s 
Equal Rights Commission (NERC) won’t 
be given additional power and authority to 
adjudicate unlawful employment practices, 
and no mandatory paid sick leave bill was 
passed. However, there are some changes 
Nevada employers can expect—notably, the 
new Pregnant Workers’ Fairness Act.

What didn’t pass
SB 106: minimum wage. Senate Bill 

(SB) 106 would have eventually raised 
Nevada’s minimum wage to as high as 
$12 an hour for some workers. In the 
state, most employers must pay a mini-
mum wage of $7.25 an hour if they offer 
health insurance or $8.25 an hour with-
out that benefit. SB 106 would have in-
crementally raised the minimum wage 
by 75 cents an hour per year through 
2022, reaching $11 an hour for employ-
ees offered health insurance and $12 for 
those not offered health insurance—if 
Sandoval hadn’t vetoed the bill, which 
passed both houses.

In his veto message, Sandoval clari-
fied that although SB 106 was com-
mendable in its attempt to extend higher 
wages to Nevada workers, it would 
have placed a significant burden on the 

state’s small business employers at a 
time when they are emerging from an 
economic downturn that cost hundreds 
of thousands of jobs and closed many 
businesses. Notably, SB 106 would have 
raised the minimum wage by more 
than 45 percent and 51 percent of cur-
rent levels over the next several years. 
The governor also cited testimony by 
small business representatives who 
stated that the proposed increase:

• Would have raised labor costs and 
unquestionably resulted in fewer 
available jobs for those entering the 
workforce or workers who have yet 
to attain the skills needed for more 
advanced positions and occupa-
tions; and

• Would have resulted in higher costs 
for goods and services, which ulti-
mately would have been passed on 
to consumers.

Such negative consequences, the 
governor explained, “threaten to un-
dermine Nevada’s economic recovery 
by making it harder for employers to 
fill positions and making it more dif-
ficult for entry-level workers to access 
jobs in which they can acquire skills for 
advancement.”

AB 175: minimum wage and health 
insurance. Assembly Bill (AB) 175 
passed the Nevada Assembly and Senate 
on straight party-line votes but was ve-
toed by Sandoval. It would have added 
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some statutory clarity to constitutional language. The bill 
proposed to define “health benefits” as used in Article 15, 
Section 16(A), of the Nevada Constitution (aka the Mini-
mum Wage Amendment, or MWA) as a health insurance 
plan that meets certain onerous minimum mandates, in-
cluding covering at least 60 percent of all costs. Had the 
governor signed the bill, Nevada employers that pay a 
$7.25 minimum wage would have been required to offer 
health insurance plans roughly equivalent to a “bronze” 
level plan under the Affordable Care Act (ACA).

In his veto message, Sandoval echoed his concerns 
with SB 106, finding that AB 175’s negative conse-
quences—fewer hours, fewer jobs, and less health insur-
ance—likely would have fallen on Nevada’s most vul-
nerable workers and that raising insurance minimums 
could have led to employers dropping health coverage 
altogether. He noted that AB 175’s passage would have 
jeopardized the substantial economic progress Nevada 
has made, at a time when small businesses have finally 
turned the corner from the Great Recession.

Sandoval also noted that the Nevada Supreme Court 
recently clarified the issue presented in AB 175, which we 
have discussed in previous newsletter issues. According 
to the court, the text of the MWA defines “health benefits” 
as “making health insurance available to the employee 
for the employee and the employee’s dependents at a 
total cost to the employee for premiums of not more than 
ten percent of the employee’s gross taxable income from 
the employer.” Thus, the requirements set forth in AB 175 
went far beyond what is constitutionally mandated.

SB 397: the NERC and unlawful employment prac-
tices. SB 397 proposed to revise several provisions relat-
ing to unlawful employment practices and governing 
the filing of discrimination complaints with the NERC. 
If signed into law, the bill would have revised the com-
mission’s powers to order remedies for unlawful employ-
ment practices by setting forth a tiered system of civil 
penalties (rather than a flat penalty) that would progres-
sively increase if an employer was found to have multiple 
instances of pay discrimination within a five-year period. 
Specifically, the penalty would have been $10,000 for a 
first offense, $15,000 for a second offense, and $25,000 for 
a third offense. The bill also proposed to increase other 
penalties and fines imposed by the NERC.

Finally, SB 397 attempted to prohibit an employer, 
employment agency, or labor organization from “dis-
criminating against any person with respect to employ-
ment or membership, as applicable, for inquiring about, 
discussing, or disclosing information about wages un-
less the person has access to information about the 
wages of other persons as part of his or her essential job 
functions and discloses the information to a person who 
does not have access to that information.”

Sandoval liked SB 397’s purpose and certain pro-
visions, such as ending discrimination wherever it ex-
ists and prohibiting employees from inquiring about 
coworkers’ pay. He ultimately vetoed the bill, however, 

because he said it went too far. Specifically, the governor 
found that the bill attempted to expand the NERC’s au-
thority unnecessarily and encroached on matters he felt 
were better left to the courts.

In his veto message, Sandoval explained that SB 397 
built on protections already in place and preserved the 
process that allows the NERC to order an employer to 
cease and desist unlawful employment discrimination 
and restore certain rights and benefits that were lost be-
cause of the discriminatory conduct. The bill, however, 
substantially increased the amount of damages and 
penalties at stake for employers. The governor noted that 
such relief might be justifiable in certain cases but con-
cluded that the commission wasn’t the proper venue to 
make those determinations. Instead, the disputes should 
be resolved through the courts, where employers’ due 
process rights are fully protected and a proper forum for 
higher-stakes litigation can be provided.

SB 196: paid sick leave. SB 196 sought to require 
Nevada businesses with 25 or more employees to pro-
vide paid sick leave to full-time employees. Sandoval 
noted in his veto message that the bill’s mandates came 
with substantial costs for companies, particularly small 
businesses. In addition, he said the decision to provide 
employee benefits should belong to the business own-
ers who must respond to competitive market demands. 
As with SB 106 and AB 175, the governor concluded that 
SB 196’s unintended consequences would have been re-
duced hours, fewer full-time employees, more tempo-
rary employees, and higher administrative costs. The 
bill would have placed a substantial economic burden 
on small businesses, upset the competition for employ-
ees, and harmed Nevada’s business-friendly reputation.

Legislation that did pass
Senate Joint Resolution 6: minimum wage. Senate 

Joint Resolution 6 was approved during the legislative 
session and will increase the minimum wage if Nevada 
voters pass a constitutional amendment. In 2019, voters 
will decide if the increase would be appropriate if ap-
proved again by the legislature in the same year.

If voters approve the joint resolution in its current 
form, the Nevada Constitution would be amended, and 
the minimum wage would be raised to $9.40 per hour 
beginning on January 1, 2021. The hourly rate would 
then rise by $1.15 each year until it reaches $14. The joint 
resolution also (1) allows claims against an employer for 
violating the minimum wage requirement to be filed 
as a class action and (2) provides that an employee who 
prevails in the action is entitled to damages equal to 
three times the amount she would have been paid if the 
employer had complied with the requirement.

SB 253: Nevada Pregnant Workers’ Fairness Act. 
This law requires employers to accommodate pregnant 
workers and authorizes the NERC to investigate com-
plaints. Employers with 15 or more employees must treat 
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all employees and job applicants affected by pregnancy, 
childbirth, or related medical conditions in the same 
manner as other employees with similar abilities or lim-
itations. The Act covers all aspects of employment, in-
cluding hiring, firing, promoting, and providing bene-
fits. It prohibits discrimination against a person who has 
been pregnant, is pregnant, may become pregnant, may 

become pregnant again, or suffers from a pregnancy- 
related medical condition. 

The Act doesn’t simply ban pregnancy-related dis-
crimination. Instead, it imposes many affirmative du-
ties and obligations on Nevada employers to accommo-
date employees affected by pregnancy-related medical 
conditions.

You don’t have to pad personnel file with laudatory e-mails
Q  One of our employees keeps giving me items to place 
in his personnel folder—positive e-mails someone has sent 
expressing that he has done a good job. Are we required to 
add these e-mails to his file?

A  No. The only requirement under Nevada law 
relating to employee access to and/or input to the 
employer’s personnel files is NRS § 613.075, which 
requires, among other things, that employees em-
ployed for a minimum of 60 days and former em-
ployees (within 60 days of termination) be permitted 
to inspect and or obtain copies (upon payment of the 
actual cost of providing the copies) of certain aspects 
of their personnel files (records used to determine 
the qualifications of the employee, any disciplinary 
action taken against the employee, including termi-
nation, and the employee’s place on lists concerning 
past, present, and future referrals for employment). 
The records to be made available don’t include con-
fidential reports from previous employers or investi-
gative agencies, other confidential investigative files 
concerning the employee, or the employee’s arrest or 
conviction records. 

The aspect of § 613.075 relating to what employees 
may place in their files provides that if the employee 
contends that any information contained in the rec-
ords is inaccurate or incomplete, he may notify his 
employer or the labor organization in writing. If the 
employer or labor organization finds his contention is 
correct, it must change the information accordingly.

Q  A salesperson was involved in a car accident on her 
way out the door to get gas and head out to customers. Does 
this fall under workers’ compensation? At what time would 
she be considered on the clock?

A  Yes, the incident would be covered under workers’ 
comp insurance and could be considered to have oc-
curred on the clock. To be eligible for workers’ comp 
insurance benefits, a worker must be injured while act-
ing “within the scope of their employment,” also re-
ferred to as “on the job” or “on the clock.” However, de-
fining the beginning and end of the workday is crucial 

in a workers’ comp claim. On-the-job activity can over-
lap with personal activities, making the lines hard to 
determine. Questions of liability are often raised when 
injuries occur during the commute to or from work, in 
parking lots, or at nonscheduled work activities. 

However, most states, including Nevada, follow the 
“while in the course of employment” rule. The rule 
basically states that regardless of an employee’s physi-
cal location or the time of day she’s injured, if she was 
performing assigned job duties, the injury is consid-
ered a workplace accident and is covered by workers’ 
comp. While this rule seems clear, it remains the sub-
ject of thousands of legal disputes each year. However, 
in this case, it is clear that the employee left the office 
to see customers. The fact that she had to stop for gas 
to make the trip will be considered a duty within the 
course and scope of her employment.

Q  We have a policy that states we will pay out accrued 
vacation time only if an employee leaves voluntarily and 
provides two weeks’ notice. Is this legal, or are we required 
to pay out accrued vacation even if an employee is fired or 
doesn’t provide adequate notice?

A  In Nevada, employers are not required to offer or 
provide paid or unpaid vacation time. However, if you 
do provide vacation leave, there is no law requiring 
you to allow employees to accrue it from one year to 
the next or to pay out any balance at the time of termi-
nation. You are well-advised to have a written vaca-
tion policy and the terms under which vacation time 
will accrue (or not) and be paid out upon separation 
(or not). If your policy provides for the accrual or pay-
out of vacation time, you must comply with its terms 
or you risk being sued for breach of contract. But there 
is no law in Nevada requiring vacation time, its ac-
crual, or any payout

These answers were provided by attorneys at Morris 
Polich & Purdy LLP. You may submit questions for future 
Q&A columns to editor Deanna Forbush at dforbush@ 
mpplaw.com. D

QUESTIONS & ANSWERS



4 July 2017

Nevada Employment Law Letter

Sandoval signed the bill into law on June 2, 2017, and 
the notice provisions took effect immediately. All other 
provisions will take effect October 1, 2017. Under the Act, 
most employers (with at least 15 employees) must:

(1) Provide notice to an employee within 10 days after 
she notifies her immediate supervisor that she is 
pregnant;

(2) Provide notice to a new employee when her job be-
gins; and

(3) Post the required notice in a conspicuous place at 
the employer’s place of business that’s accessible to 
employees.

Employers may provide a written or electronic no-
tice. The notice must include a statement that female em-
ployees have the right to a reasonable accommodation 
for their pregnancy-related condition, childbirth, or a re-
lated medical condition. It also must include a statement 
that employees have the right to be free from discrimi-
natory or unlawful employment practices under NRS 
613.335 and Sections 2 through 8 of the Act.

AB 276: noncompetition agreements. This bill im-
poses certain restrictions on noncompetition agreements 
for employers with 15 or more employees. For example, 
if the termination of an employee is the result of a reduc-
tion in force, reorganization, or similar restructuring of 
the employer, a noncompetition covenant is enforceable 
only during the period in which the employer is paying 
the employee’s salary, benefits, or equivalent compensa-
tion, including severance pay. Employers must ensure 
that noncompete agreements:

(1) Don’t impose any restraint that is greater than re-
quired to protect the employer for whose benefit the 
restraint is imposed;

(2) Don’t impose any undue hardship on the employee; 
and

(3) Impose restrictions that are appropriate in relation 
to the valuable consideration (i.e., whatever benefit 
the employee has received for agreeing to the terms) 
supporting the noncompete covenant.

Noncompete agreements must be carefully crafted 
to ensure that any limitations related to time, geographi-
cal area, or scope of activity are reasonable.

Bottom line

Importantly, the bills cited above are not all of the 
bills and acts the Nevada legislature passed during this 
session that touch upon employment. More information 
can be found at www.leg.state.nv.us/Session/79th2017/ 
or by contacting an employment attorney.

The author can be contacted at jthompson@ mpplaw.com. D
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Service animals gone wild:  
Bring Your Boa Constrictor 
to Work Day
by Deanna L. Forbush

Employees with qualifying disabilities may rely on a service 
and/or emotional support animal for a variety of reasons, and 
allowing them to do so at work may be considered a “reason-
able accommodation” under the Americans with Disabilities 
Act (ADA), provided the task performed by the animal is needed 
in the workplace, it’s directly related to the employee’s specified 
disability, and the accommodation doesn’t cause the employer an 
undue hardship. When it comes to letting dangerous and/or po-
tentially disruptive animals enter the workplace, an employer’s 
duty to maintain a safe and comfortable work environment may 
supersede the employee’s need, thereby rendering the requested 
accommodation unreasonable and therefore deniable. 

All of this sounds very friendly and useful. But how does 
the balancing act play out if the service animal is a boa con-
strictor?! Read on to learn the pulsating details.

Cleanup on aisle 4
While walking through my local supermarket’s 

produce section recently, I noticed a disheveled young 
woman talking to herself. In addition, a three-foot-long 
snake was coiled around her neck. When a fellow shop-
per suggested that bringing what appeared to be a fairly 
young but fearful-looking boa constrictor into a pub-
lic shopping center could be dangerous, the woman 
shouted back: “It’s my emotional support animal, broc-
coli-head, suck it up.” Then she said, “If you harass me, 
I will call my manager, who will throw you out.” And it 
dawned on me, she was in fact a market employee.

When you fly or check into a hotel, you may have 
noticed that more and more people are being accompa-
nied by service and/or emotional support animals and 
that their use is becoming widely accepted. That’s be-
cause in many cases, the law requires both public places 
of accommodation and employers to make necessary 
changes in their policies and facilities to permit the use 
of service and/or emotional support animals.

Before we sort through whether a boa constrictor 
can be a valid service animal, here is some background 
information on the ADA that will be helpful to our 
analysis. 

Title III of ADA: public accommodation
Title III requires public places of accommodation to 

modify policies, practices, or procedures to permit the 
use of a “service animal” by an individual with a dis-
ability. Under Title III, a service animal is defined as any 
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dog that is individually trained to do work or perform 
tasks for the benefit of an individual with a disability, 
including a physical, sensory, psychiatric, intellectual, or 
other mental disability. This statute also requires places 
of public accommodation to make the same reasonable 
modifications to permit the use of a miniature horse by 
an individual with a disability—if the horse has been 
trained to do work or perform tasks for the person’s 
benefit.

Note that other species of animals (including boa con-
strictors), whether wild or domestic, trained or untrained, 
are not considered “service animals” under Title III.

There are, of course, some limitations. For example, 
the work or tasks performed by the service animal must 
be directly related to the individual’s disability. Exam-
ples include (but aren’t limited to):

• Assisting individuals who are blind or have low vi-
sion with navigation and other tasks;

• Alerting individuals who are deaf or hard of hear-
ing to the presence of people or sounds;

• Providing nonviolent protection or rescue work;

• Pulling a wheelchair;

• Assisting an individual during a seizure;

• Alerting individuals to the presence of allergens;

• Retrieving items such as medicine or the telephone;

• Providing physical support and 
assistance with balance and sta-
bility to individuals with mobility 
disabilities; and

• Helping persons with psychiatric 
and neurological disabilities by 
preventing or interrupting impul-
sive or destructive behaviors.

However, the crime-deterrent ef-
fects of an animal’s presence and the 
provision of emotional support, well-
being, comfort, or companionship do 
not qualify as work or tasks for the 
purpose of this definition. Accord-
ingly, emotional support animals, 
comfort animals, and therapy dogs 
aren’t service animals under Title III.

So it’s clear that even if my neigh-
borhood snake handler had a quali-
fying disability, Title III of the ADA 
wouldn’t require the supermarket to 
grant her and her boa constrictor ac-
cess. The snake doesn’t qualify as a 
“service animal,” and there is no cor-
responding federal law requiring the 
public accommodation of emotional 
support/therapy animals (animals 
that provide people with therapeutic 

contact, usually in a clinical setting, to improve their 
physical, social, emotional, and/or cognitive function-
ing). While some states have laws defining “therapy 
animals,” these animals aren’t limited to working with 
people with disabilities and therefore aren’t covered by 
federal laws protecting their use.

Title I of ADA: employment
Title I of the ADA, the section covering employment, 

contains a very different standard. It doesn’t require em-
ployers to automatically allow employees to bring their 
service and/or other animals to work, but allowing an 
animal into the workplace can be a form of reasonable 
accommodation under Title I.

Title I applies to employers with 15 or more workers 
and prohibits employment discrimination against any 
employee because of a disability, as long as the individ-
ual is qualified (meaning “able”) to do her job. A disabil-
ity entitling an employee to ADA protection is defined 
as a physical or mental problem that makes it very diffi-
cult for the individual to perform at least one “major life 
activity,” such as breathing, walking, communicating, 
seeing, or hearing.

Passage of the ADA Amendments Act of 2008 greatly 
expanded the definition of “disability,” making it eas-
ier for a person to qualify as disabled and providing a 

10 questions when employee brings 
service animal to work
1. What limitations is the employee who uses a service animal 

experiencing?

2. How do these limitations affect the employee and her job 
performance?

3. What specific job tasks are problematic as a result of these 
limitations?

4. What alternative accommodations are available to reduce or elimi-
nate these problems?

5. Are all possible resources being used to determine possible 
accommodations?

6. Has the employee been consulted about possible accommodations?

7. Once accommodations are in place, would it be useful to meet with 
the employee to evaluate the effectiveness of the changes and deter-
mine whether additional accommodations are needed?

8. Do supervisory personnel and employees need training regarding 
the use of service animals?

9. Does the animal pose any danger to the employee, coworkers, the 
company, or others?

10. Can the employee be isolated?
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lengthy—but not exhaustive—list of what are considered 
to be “major life activities.” They include performing 
manual tasks, eating, sleeping, walking, standing, lifting, 
bending, speaking, breathing, learning, reading, concen-
trating, thinking, communicating, working, and “the op-
eration of a major bodily function,” which would include 
functions of the immune system, normal cell growth, and 
digestive, bowel, bladder, neurological, brain, respiratory, 
circulatory, endocrine, and reproductive functions.

In addition to prohibiting disability discrimination, 
the ADA requires employers to provide “reasonable ac-
commodations” (meaning a change in the way things 
are usually done) to help disabled persons do their job. 
According to the Equal Employment Opportunity Com-
mission (EEOC), while Title I doesn’t require employers 
to automatically let employees bring their service ani-
mals to work, allowing a service animal into the work-
place is a form of reasonable accommodation. Title I, 
however, doesn’t contain a specific definition of “service 
animal,” and Title III regulations don’t apply to ques-
tions arising under Title I. For employers, this means 
that under the ADA, you may have to consider allowing 
employees with qualifying disabilities to bring therapy/
emotional support animals into the workplace as a rea-
sonable accommodation for a specific disability.

Nevada’s Equal Opportunities for Employment Act 
is actually a little stronger. Under that law, it’s unlawful 
for an employer, either directly or indirectly, to refuse to 
let an employee with a disability keep his service ani-
mal with him at all times in his place of employment. 
One exception: An employer may refuse to permit an 
employee to keep a miniature horse service animal with 
him if it determines it isn’t reasonable to comply by ADA 
Title III standards.

Under Nevada law, “service animal” has the same 
meaning that’s ascribed to it under Title III, and state law 
further states that no person other than a disabled per-
son (as defined under the ADA) with a valid state “expe-
dited service permit” is lawfully allowed to use a service 
animal. State law, however, is silent on an employer’s ac-
ceptance of therapy/emotional support animals in the 
workplace, leaving Nevada employers to comply with 
the ADA when it comes to nonservice animals.

Snake as emotional support animal?
Accordingly, under Nevada law, except in a few cir-

cumstances, a disabled person may not be denied the right 
to bring his “service animal” (meeting the Title III defi-
nition noted above: dogs and miniature horses) into the 
workplace. With regard to other animals, e.g., emotional 
support/therapy animals, they are required to be permit-
ted in Nevada workplaces only as a reasonable accommo-
dation for a disabled employee under Title I of the ADA.

As noted, however, there are no legal definitions for 
“emotional support/therapy animals” under federal or 

Nevada state law. Despite the fact that the EEOC doesn’t 
have a specific regulation for emotional support ani-
mals, interpretive guidance has been issued indicating 
that they can be a reasonable accommodation under 
Title I, provided:

• The employee has a qualifying disability and is oth-
erwise qualified to do the job;

• The animal is needed to assist with performance of 
the employee’s required duties, and there is a direct 
connection to the employee’s disability; and

• Granting the accommodation doesn’t create an 
undue hardship for the employer.

The ADA doesn’t require employers to let employees 
bring an animal into the workplace if it isn’t needed be-
cause of a disability or creates an undue hardship, e.g., by 
disrupting the workplace, as a snake undoubtedly would.

Bye-bye, boa
Because a snake isn’t a “service animal” as defined 

under Title III of the ADA, my neighborhood supermar-
ket wouldn’t be legally required to permit it on the prem-
ises. For the same reason, Nevada state law wouldn’t re-
quire the employer to allow the snake in the workplace. 
The remaining question is whether the employee would 
be permitted to bring the snake to work as a reasonable 
accommodation under Title I of the ADA.

If the employee was otherwise qualified for her job 
and had a qualifying disability requiring a reasonable 
accommodation, her physician would have to:

• Identify the job-related need created by the snake 
owner’s disability;

• Recommend that she be permitted to bring a thera-
peutic emotional support animal to work; and

• Justify why it has to be a snake. 

Employers have the right to verify the need for an 
emotional support animal. To prove that an animal is an 
emotional support animal, the employee may be asked to 
provide documentation from a licensed professional (doc-
tor, psychiatrist, or other mental health pro) stating that the 
animal is an essential part of the treatment for a disability.

Even then, the ADA allows employers to choose ef-
fective accommodations, which kicks off the “accommo-
dation dance.” The goal should be to determine whether 
a less intrusive and intimidating accommodation exists 
that would equally meet the employee’s needs. This is a 
perfectly acceptable exercise for emotional support ani-
mals, although providing a substitute accommodation 
for a bona fide “service animal” isn’t permitted under 
Nevada law and isn’t otherwise recommended.

Finally, both service and emotional support animals 
may be excluded from the workplace if they pose a direct 
threat in the workplace, are dangerous, or cause another 
form of undue hardship, e.g., other employees refuse to 
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come to work if the snake is permitted to stay. When it 
comes to permitting dangerous and/or potentially dis-
ruptive animals at a worksite, the employer’s interest in 
maintaining a safe and comfortable work environment 
may supersede the ADA. Regarding the snake, the em-
ployer would undoubtedly be justified in deeming the 
requested accommodation unreasonable and denying 
the employee’s request.

Why my supermarket has chosen to permit the 
snake is a mystery. Either it voluntarily chose to have 
a policy that permits the animal or it hasn’t done the 
legal analysis required to justify denying the requested 
accommodation.

Bottom line
Only people with disabilities may use service or 

emotional support animals in the workplace under any 
given scenario. If the disability isn’t obvious and/or the 
reason the animal is needed isn’t clear, you may request 
documentation to establish that the disability exists, an 
accommodation is needed, and the animal could help 
the individual perform the job.

You also have the right to require that any animal 
brought into the workplace be fully trained and capable 
of functioning appropriately, not just for the employee 
with the disability but also in terms of behavior and 
other considerations consistent with your setting.

If the service/support animal must be permitted as a 
reasonable accommodation, you may reasonably require 
that the animal be clean and well-trained. The employee 
is responsible for the service animal’s care, but you may 
have to provide accommodations that enable him to do 
so. Accordingly, you should consult with the employee 
to find out what accommodations are needed to care for 
the animal. For example, an employee might need to ad-
just his break times to take his service animal outside.

Bottom line: No accommodation is required unless 
the employee is certified disabled as defined by the ADA 
and is qualified to perform the essential job functions. 
Even for qualified employees with a disability, however, 
you don’t have to allow them to bring an animal to work 
if it isn’t needed because of and directly related to a dis-
ability or it disrupts the workplace.

If you go through the interactive process and the 
employee’s physician recommends an emotional sup-
port animal to calm anxiety or as some form of social 
therapy, it’s highly unlikely that the doctor would rec-
ommend a snake as an emotional support animal. Re-
gardless of whatever animal is recommended, however, 
you must conduct an analysis to determine whether the 
employee should be allowed to bring the animal into the 
workplace. To that end, you must determine:

• Whether the proposed animal directly relates to the 
employee’s disability;

• What the animal does for the employee;

• Whether an authorized person (e.g., a physician 
or an animal trainer) has certified that the animal 
is trained to perform the work-related tasks and 
wouldn’t disrupt the workplace; and

• Whether the employee has any necessary animal 
permits required by state law.

The author can be reached at dforbush@mpplaw.com. D

SEX DISCRIMINATION
WEB, FED, ds, wages, epa

Use of past pay to set starting 
pay is ‘factor other than sex’

Many women, supported by the Equal Employment Op-
portunity Commission (EEOC), contend that employers per-
petuate pay discrimination when they use a new hire’s pay his-
tory to set starting pay. But when recently asked to consider 
the issue once again, the U.S. 9th Circuit Court of Appeals 
(whose rulings apply to all Nevada employers) reaffirmed its 
earlier position that past pay history can be a “factor other than 
sex” that provides an exception to the requirements of the fed-
eral Equal Pay Act (EPA).

Female math specialist 
paid less than men

Aileen Rizo was hired as a math consultant for the 
Fresno County, California, schools. The job was classi-
fied as a management-level position for which the salary 
was automatically set under a schedule known as “Stan-
dard Operation Procedure 1440.” The schedule consists 
of 12 levels, each of which contains progressive salary 
steps. New math consultants are hired at Level 1, at one 
of 10 steps ranging from $62,133 up to $81,461. The step 
level for new hires is set at the individual’s last prior sal-
ary plus five percent.

Rizo had last been employed as a math teacher in Ar-
izona, earning $50,630 per year, plus a $1,200 stipend in 
recognition of her master’s degree. Even the addition of 
five percent to her former compensation left Rizo below 
the first step of the county’s Level 1. So the county hired 
her at the minimum level—$62,133, plus a $600 stipend 
for her master’s degree. It wasn’t long before Rizo discov-
ered that the other math consultants, all of whom were 
male, were making more money than she was.

When Rizo challenged her pay level, the county ex-
plained that all salaries had been set using Standard Op-
eration Procedure 1440. Rather than accepting that expla-
nation, Rizo sued under the EPA because she was paid less 
than her male counterparts for the same work. Based on 
past 9th Circuit authority, the county asked the trial court 
to dismiss the case. Although troubled by the previous 
appellate ruling, the trial court held that a pay structure 
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based exclusively on prior salary couldn’t be a factor other than sex. 
But the trial court authorized an unusual midcase appeal.

Court says business purpose can justify pay
The 9th Circuit noted at the outset that to prove a violation of 

the EPA, an employee need show only that she is receiving dif-
ferent wages for equal work. Once a pay disparity is shown, the 
employer may defend itself with evidence that the difference is 
due to (1) a seniority system, (2) a merit system, (3) a system that 
measures earnings based on quantity or quality, or (4) a differen-
tial based “on any factor other than sex.”

In a case decided some 35 years ago, the 9th Circuit con-
cluded that an insurance company’s use of pay history as one of 
the factors for setting starting pay amounted to a “factor other 
than sex.” In that case, the employer claiming this exception was 
required to show that use of prior salary served a business policy. 
The trial court considering Rizo’s claim had questioned whether 
the result would be the same when an employer used prior pay 
as the sole basis for a new employee’s salary.

The 9th Circuit saw no distinction in the law based on 
whether prior pay was one of several factors or the sole factor 
in setting pay. Assuming otherwise equally qualified candidates, 
the result is the same either way. Thus, so long as an employer 
can show its approach serves a legitimate business purpose, it 
doesn’t run afoul of the EPA.

In this case, the county offered four justifications for Standard 
Operation Procedure 1440. First, the policy is entirely objective. 
Second, by offering a five percent increase in pay, it encourages 
applicants to seek jobs with the county. Third, the policy prevents 
favoritism and ensures consistency. Finally, it is a judicious use of 
taxpayer dollars. According to the 9th Circuit, the trial court must 
evaluate the soundness of these justifications before deciding 
whether to permit Rizo to proceed with her EPA claim. Rizo v. Yo-
vino, Case No. 16-15372 (9th Cir., Apr. 27, 2017).

Be careful when using past pay to set salary
Although the 9th Circuit reaffirmed the legitimacy of using 

past pay as a means for setting a new employee’s starting pay, the 
key is the business purpose underlying that approach. It remains 
to be seen whether the county’s justifications will be sufficient in 
this case. If you are using prior pay as a factor in setting the pay 
of a new hire, ask yourself why. The result will almost always be 
lower pay for women than for men in the same jobs. Is there a 
good reason? Be prepared for challenges, and be ready to explain 
the business purpose to avoid EPA liability. D
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