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The Oregon Legislature ended its 2017 
session later than usual on July 7, 2017. This 
year, it considered a number of employment-
related bills. There were a few big losses for 
employers, as well some minor gains. Read 
on for a recap of the hits and misses.

Equal pay
As we recently reported, Oregon 

has passed an equal pay law (see “Or-
egon Legislature contemplates aggres-
sive equal pay law” on page 1 of the June 
2017 Oregon Employment Law Letter). Of 
most immediate interest in the law is 
the requirement—effective the 91st day 
after the end of the 2017 session, which 
will be around October 6—that employ-
ers no longer request salary information 
during the hiring process. 

The rest of the law will become ef-
fective January 1, 2019, except for the 
provisions for civil action for compensa-
tory and punitive damages, which will 
not become effective until January 1, 
2024.

Overtime in 
manufacturing facilities

We have written often about Or-
egon laws regarding overtime in man-
ufacturing facilities (see “BOLI pulls a 
switcheroo on overtime calculations” on 
page 1 of the February 2017 newsletter 

and “Overtime rules for manufactur-
ing facilities in Oregon change again” 
on page 1 of the May 2017 newsletter). 
In December 2016, the Oregon Bureau of 
Labor and Industries (BOLI) changed its 
long-established interpretation of over-
time rules for mills, factories, and man-
ufacturing facilities. A month later, a 
state judge barred BOLI’s interpretation.

It had looked like a fix was unlikely 
given the opposition at the legislature 
from union representatives. However, 
House Bill 3458 did pass, clarifying 
the daily and weekly overtime rule. 
The new law reverses BOLI’s abrupt 
change in interpretation from last year. 
In mills, factories, and manufacturing 
facilities, employers must pay overtime 
after 10 hours. All employers in Or-
egon must pay overtime after 40 hours 
in a week. This new law clarifies that a 
manufacturing employer need only pay 
the greater of daily overtime or weekly 
overtime.

The law also, for the first time, de-
fines a manufacturing facility. Manu-
facturing is the use of machinery to 
transform materials, substances, or 
components into new products. Ma-
chinery can include material handling 
equipment and power-driven machines 
powered by anything other than human 
hand, foot, or breath.

As a quid pro quo for these amend-
ments, the new law also limits the 
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number of mandatory work hours in a manufacturing facility 
to 55 hours in one week. Employees may consent in writing to 
work up to an additional five hours in a week.

The law provides an exception to these rules for “undue 
hardship,” which refers to the period during which a perish-
able product must be processed after harvesting, slaughter, or 
catch. During this time, employees may work up to 84 hours 
per week for four weeks, and up to 80 hours per workweek for 
the remainder of the hardship. There is a detailed process for 
declaring an undue hardship, and employers may declare no 
more than 21 weeks of undue hardship per year.

Employees in a sawmill may not be required to work more 
than eight hours in day or 48 hours in a workweek. They may 
work an additional three hours each day with overtime pay up 
to the 48-hour maximum.

The law also creates a private cause of action against an em-
ployer that provides for a minimum award of $3,000 per claim, 
plus liquidated damages equal to twice the employee’s overtime 
wages that should have been paid.

Much of the law becomes effective January 1, 2018. The por-
tion reversing BOLI’s interpretation of the wage law becomes ef-
fective immediately. Unionized employers that cover overtime 
in their agreements aren’t affected by the law.

Scheduling law
In our March 2017 newsletter, we wrote about the potential 

for a scheduling bill to pass the Oregon Legislature (see “2017 
looks to be another busy year for the Oregon Legislature” on 
page 3). Although the law has passed, there have been some 
revisions, so it is not as onerous as it was in its original form. 
The law now primarily affects large retail, hospitality, and food 
services businesses with 500 or more employees worldwide. 
Franchisees of large retail, hospitality, and food service entities 
that do not themselves have 500 or more employees won’t be 
covered by the law.

The final law retains requirements for a good-faith esti-
mate of work schedules and advance notice of work schedules. 
In response to employer concerns, the final law provides that 
employers may have a standby list for emergency call-ins and 
reduces the potential for employee claims under the law.

We will examine the law in more depth over the next few 
months. The majority of the law becomes effective July 1, 2018. 
The initial required notice of an employee’s schedule is seven 
days. Effective two years later—on July 1, 2020—the notice re-
quirement goes to 14 days. None of the damages sections will 
become operative until January 1, 2019, giving employers a six-
month grace period.

Sick time fix
There has been some ambiguity in the Oregon paid sick 

time laws. Employers often provide paid time off (PTO) as an 
alternative to sick time. The question was whether the sick time 
rules would apply to all of the PTO hours. 

Survey finds HR gaining C-suite influence. 
A survey from payroll and HR software provider 
Paychex finds that HR leaders at small and midsize 
companies say they have grown beyond serving a 
traditional administrative function to taking on a 
more strategic role within their organizations. The 
survey of more than 300 HR decision makers from 
organizations with 50 to 500 employees found that 
75% of respondents feel HR technology has en-
abled them to secure a seat at the leadership table. 
According to the study, 41% of respondents meet 
with their CEO or CFO or both on a weekly basis, 
while close to one-third have access to top man-
agement when they need it.

Unemployment rate for persons with disabili-
ties stable in 2016. The U.S. Bureau of Labor Statis-
tics (BLS) reported in June 2017 that the unemploy-
ment rate for persons with a disability, at 10.5%, 
was little changed from the previous year, while 
the rate for those without a disability declined to 
4.6%. Highlights of the 2016 data show that nearly 
half of all persons with a disability were age 65 
and over, about three times larger than the share of 
those with no disability. Also, for all age groups, the 
employment-population ratio was much lower for 
persons with a disability than for those with no dis-
ability. Another finding showed that for all educa-
tional attainment groups, jobless rates for persons 
with a disability were higher than those for persons 
without a disability. The report also noted that in 
2016, 34% of workers with a disability were em-
ployed part-time, compared to 18% for those with 
no disability. Also, employed persons with a dis-
ability were more likely to be self-employed than 
those with no disability.

Study finds employees dissatisfied with senior 
leaders. A survey from advisory firm Willis Towers 
Watson finds that U.S. employees give their senior 
leadership low marks on key aspects of people 
management, including the ability to develop fu-
ture leaders, evoke trust and confidence, and dem-
onstrate sincere interest in employees’ well-being. 
The Willis Towers Watson Global Workforce Study 
found that just 45% of U.S. employees have trust 
and confidence in the job being done by their or-
ganization’s top leaders. That’s down from 55% of 
those who responded similarly in 2014. Just under 
half (47%) believe leaders have a sincere interest in 
employee well-being, while just 41% think their or-
ganization is doing a good job of developing future 
leaders. The research found that employees give 
their immediate managers higher grades. Eighty-
one percent say their managers treat them with re-
spect, while 75% say managers assign them tasks 
that are suited to their skills and abilities. D

WORKPLACE TRENDS
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The new law provides that the sick time rules will 
apply only to the first 40 hours of PTO. The law makes 
some other fixes related to farm stands, construction 
trailers, and county employees.

Bottom line
Employers can consider this session a mixed bag 

but not a terrible result. Bills forcing employers to honor 
medical marijuana use and pay for family leave didn’t 
pass. Although Oregon is now the only state to have a 
scheduling law, other states will likely soon follow our 
lead. 

There will be a special session in 2018. A couple of 
unexpected employment bills came out of the 2016 spe-
cial session. We’ll keep an eye on the 2018 session as it 
arrives. In the meantime, we’ll review some of the new 
laws in depth in future issues.

The author can be reached at ckeith@perkinscoie.com. D
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9th Circuit nixes claims 
of airline workers who 
took early out

Unions owe all their members a duty to represent their in-
terests fairly. But the fact that all members don’t share equally 
in benefits distributed by a union doesn’t necessarily mean that 
the union has acted unfairly. That’s the conclusion the U.S. 9th 
Circuit Court of Appeals (whose rulings apply to all Oregon 
employers) reached in a recent decision.

Only active union members 
got share of funds

After its 2011 bankruptcy, American Airlines looked 
to reduce costs by renegotiating its labor agreements. 
Mechanics, fleet service workers, and others were rep-
resented by the Transport Workers Union of America 
(TWU). The TWU eventually agreed to reduced pension 
and medical benefits and other concessions in exchange 
for a 3.1% stake in the equity that would eventually be 
distributed to unsecured creditors as part of the bank-
ruptcy. In addition, TWU members received increased 
base pay and an enhanced 401(k) program.

American told the TWU that it would ask its other 
unions for similar concessions to further reduce labor 
costs. If those efforts failed, American would increase 
the TWU’s share of creditors’ equity to even out the bur-
den. Eventually, the TWU received an additional 1.7%, 
giving it a total interest in equity of 4.8%.

The TWU also negotiated an early separation op-
tion for its members as a further step to avoid layoffs. 
The early-out benefit was based in part on seniority and 

entitled members to a lump-sum payment ranging from 
$5,000 to $22,500, in addition to regular severance ben-
efits. Members had to decide in the fall of 2012 whether 
to take the option or to continue working under the new 
agreements.

In 2013, American agreed to merge with US Airways 
Group, Inc. At that point, it was possible to put a value 
on the undistributed equity, and the TWU circulated to 
members a plan for its distribution. Only a small portion 
was to be shared with those who had taken the early-
out option, with the bulk reserved for members who re-
mained actively employed in 2013. Eventually, the plan 
was approved, and distributions to members began in 
December 2013.

Two different individuals who had participated in 
the early-out program each filed class action lawsuits. 
The two cases were consolidated in federal court in Cali-
fornia, where the trial judge dismissed their claims. The 
claimants appealed.

Early-out participants 
fail to make a case

According to the claimants, the TWU had violated 
its duty to fairly represent them when it excluded them 
from a full share of the equity distribution because they 
elected to take the early-out benefit and leave employ-
ment before 2013. They said that the TWU’s distribution 
plan was arbitrary and discriminatory and made in bad 
faith.

The 9th Circuit agreed with the claimants that the 
TWU had an obligation under the Railway Labor Act 
(similar to that of unions subject to the National Labor 
Relations Act, or NLRA) to serve the interests of all 
members without hostility or discrimination and in 
good faith. But had the TWU breached that obligation?

Although the claimants asserted that the TWU had 
acted irrationally, the court observed that the union’s 
duty requires only an exercise of judgment. In deciding 
how to distribute the equity, the TWU had formulated 
a plan and sought input from committees, experts, and 
rank-and-file members. All of that input was considered 
carefully. The decision, concluded the court, was not 
arbitrary.

Next, the court looked at the claim that the TWU 
had discriminated against the early-out participants be-
cause they no longer had any political power within the 
union. Essentially, the claimants argued that the TWU 
was focused on pleasing only the members who could 
vote in future union representation elections. On this 
point, too, the court rejected the claimants’ positions. 
The TWU distribution plan gave shares to others who 
were no longer in the workforce (because of, for exam-
ple, death or disability), undermining any suggestion of 
a political motive.
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Finally, on the issue of bad faith, the claimants con-
tended that the TWU intentionally delayed sending out 
the distribution plan until after the early-out deadline—
thus favoring the interests of active members. This, the 
claimants said, denied them the right to make their 
early-out decision based on full information. Again the 
court disagreed. There was no evidence that the TWU 
had acted deceitfully or dishonestly. Indeed, it appeared 
that in the fall of 2012, the TWU told members that it did 
not yet know the value of the equity and that distribu-
tion might be limited to active members.

Under the circumstances, the 9th Circuit affirmed the 
dismissal of the cases. Demetris v. Transport Workers Union 
of America, AFL-CIO, Case No. 15-15229 (May 22, 2017).

Fair representation doesn’t 
always mean equal benefits

As this case illustrates, a union’s duty to fairly rep-
resent its members doesn’t mean that all members will 
receive absolutely equal benefits. Rather, the union’s ob-
ligation is only to make its decisions judiciously and in 
good faith—even if some members may object. D
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Increase diversity by 
recruiting, retaining 
people with disabilities
by Stephanie Holstein and Ed Choi

A workplace culture that embraces diversity and fosters 
inclusion benefits employers, increases employee productivity, 
and is good for the bottom line. People with disabilities—com-
prising over 50 million individuals in the United States—can 
foster and contribute greatly to the diversity of your workforce. 
Not all employers, however, know how to effectively recruit, 
retain, and advance individuals with disabilities. For busi-
nesses looking to employ more people with disabilities, there are 
a number of best practices and helpful resources in Oregon for 
successfully recruiting and retaining people with disabilities.

Recruiting candidates with disabilities
Assess current practices and metrics. As you look 

to increase your employment of individuals with dis-
abilities, you should evaluate your present policies and 
practices, and obtain baseline metrics of your workforce 
to set goals and targets going forward. Note that collect-
ing disability-related information should be voluntary 
and preferably done in a manner that preserves the ano-
nymity of individuals.

Prioritize hiring people with disabilities. Ensure 
that hiring people with disabilities is a part of your com-
pany’s overall hiring plan, and work with management 

to establish internal policies that demonstrate and sup-
port that priority. Also, make sure to include disability 
in your company’s diversity statement.

Collaborate with community-based partners. 
Community-based partners include nonprofit organi-
zations, national and local disability organizations, and 
federal and state employment programs for people with 
disabilities. The following partners are available to sup-
port you with the process of recruiting, hiring, retain-
ing, and promoting people with disabilities:

• For federal and nationally based programs, consult 
the federal government’s publication “Recruiting, 
Hiring, Retaining, and Promoting People with Dis-
abilities” (available at http://bit.ly/2pNuWZc). It’s an 
interagency-created resource guide for employers 
containing information about legally and proactively 
recruiting and retaining workers with disabilities. 
The U.S. Department of Labor’s (DOL) Office of Dis-
ability Employment Policy also offers a variety of 
resources to support the hiring of individuals with 
disabilities, such as the Job Accommodation Network 
(JAN), which provides free expert guidance on work-
place accommodations, disability employment issues, 
and the Americans with Disabilities Act (ADA).

• For state and locally based programs, contact the 
Oregon Department of Human Services (DHS). The 
DHS offers a variety of support services and infor-
mation to assist you in understanding the resources 
available for hiring and retaining people with dis-
abilities (available at http://bit.ly/2uDp0jP).

• For local organizations, refer to the Oregon DHS 
page for “Provider and Partner Information,” with 
contact information for community vocational reha-
bilitation offices in your area (available at http://bit.
ly/2wqzmWl).

Post job announcements in targeted spaces to at-
tract qualified candidates with disabilities. Posting va-
cancies on job boards designed for people with disabili-
ties will increase the diversity of your applicant pool. 
Some examples are:

• The Talent Acquisition Portal (TAP) is a national on-
line recruitment system aimed at helping employ-
ers access the talented pool of individuals with dis-
abilities. Employers can post jobs, search candidate 
résumés, interview candidates, and more (available 
at https://tapability.org/).

• The Workforce Recruitment Program (WRP) offers 
employers the opportunity to post permanent and 
temporary positions for qualified students and re-
cent graduates with disabilities (available at http://
wrp.jobs/employers/).

• WorkSource Oregon is a state resource that helps 
businesses find qualified workers, including 
workers with disabilities (available at http://bit.
ly/2vK96bF).
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Ensure equal access to employment opportunities. Make 
sure job postings and online application systems are accessible 
to candidates with disabilities. Indicate in your job announce-
ments that qualified individuals with disabilities are encour-
aged to apply and that reasonable accommodations will be pro-
vided. Evaluate your applicant screening processes to ensure 
that they don’t unintentionally exclude people with disabilities. 
Train your hiring staff on appropriate and legal interview prac-
tices. Confirm that interview locations are physically accessible, 
and allow applicants the opportunity to request a reasonable ac-
commodation for interviews ahead of time.

Develop an internship program. Internship programs de-
signed specifically for people with disabilities are an effective and 
cost-efficient recruiting strategy, and often lead to full-time hires.

Retaining employees with disabilities
Tailor onboarding programs to employees with disabili-

ties. Include disability-specific information in any onboarding 
programs. Ensure workplace accessibility measures, reasonable 
accommodation procedures, and orientation materials are in ac-
cessible formats.

Ensure equal access to career-development programs. 
Implement management practices that support equal access 
to conferences, trainings, and other career-development pro-
grams. Make sure training materials and workplace events are 
fully accessible to employees with disabilities. Consider offering 
specialized leadership programs for employees with disabilities 
and reserving a portion of employee training funds for disabil-
ity-related accommodations at trainings.

Conduct disability awareness and etiquette training. Ed-
ucate all staff on disability etiquette and disability awareness 
to address unconscious bias, increase workplace inclusivity, and 
build a culture that embraces diversity.

Develop workplace mentoring programs. Mentoring pro-
grams and employee resource groups are additional tools that 
can help you address the needs of employees with disabilities 
and provide guidance on disability issues to coworkers and 

Unions speak out on air traffic control initia-
tive. Union leaders representing airline and gov-
ernment employees are speaking out on President 
Donald Trump’s air traffic control reform initiative. 
Lee Saunders, president of the American Federa-
tion of State, County, and Municipal Employees, 
says his union is opposed to what he calls “inef-
ficient and risky efforts to privatize the nation’s air 
traffic control operations.” He said the reform plan 
“has the potential to threaten safe and efficient air 
travel for many Americans, to significantly weaken 
the economy, and to harm the committed federal 
workforce that is dedicated to the safe and effi-
cient aviation all Americans deserve and expect.” 
Captain Tim Canoll, president of the Air Line Pi-
lots Association, Int’l (ALPA), said the U.S. air traf-
fic control system should operate as a not-for-profit 
organization, and key stakeholders, including ALPA 
and the National Air Traffic Controllers Association, 
must hold a role in its governance and oversight.

Machinists union hails Uber decision to allow 
tipping. The International Association of Machinists 
and Aerospace Workers (IAM) is taking credit for 
the decision by ride-hailing company Uber to allow 
riders to tip straight from Uber’s app. “Thanks to 
pressure from thousands of ride-hail drivers joining 
together in the IAM’s Independent Drivers Guild, 
Uber riders across the United States will soon be 
able to tip straight from Uber’s app,” a June state-
ment from the union said. “We were proud to lead 
the way in this fight on behalf of drivers in New 
York City and across the nation,” said Jim Coni-
gliaro, Jr., founder of the drivers’ group and IAM 
Eastern Territory chief of staff. “This is an important 
first step toward a fairer ride-hail industry,” he said.

Union leaders criticize withdrawal from Paris 
climate agreement. President Trump’s decision 
to withdraw the United States from the Paris cli-
mate agreement has drawn criticism from union 
leaders. AFL-CIO President Richard Trumka called 
the move “a decision to abandon a cleaner future 
powered by good jobs.” He said Scott Pruitt, ad-
ministrator of the U.S. Environmental Protection 
Agency (EPA), has given dangerous advice and 
following his lead “is a failure of American lead-
ership.” Mary Kay Henry, president of the Service 
Employees International Union (SEIU) said Trump 
and his political allies “are killing the creation of 
new industries and jobs that could give communi-
ties the boost they need to thrive in favor of corpo-
rate polluters who want to pad their bottom line on 
the health of our communities.” She said already 
in the United States, clean energy jobs outnumber 
fossil fuel jobs, with solar and wind energy at the 
forefront. D

UNION ACTIVITY
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managers. Creating internal network groups with ac-
tive engagement and links to senior leaders of the com-
pany shows a visible commitment to employees with 
disabilities.

Offer return-to-work programs, workplace flex-
ibility programs, and other reasonable accommoda-
tions. Support the ongoing needs of employees with dis-
abilities by offering programs and accommodations that 
will help them succeed in the workplace.

Bottom line
If you’re looking to recruit and retain reliable talent 

and include people with disabilities in your workforce 
diversity program, get started by contacting a commu-
nity-based partner in your area today.

The authors can be reached at sholstein@perkinscoie.com 
and echoi@perkinscoie.com. D
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Best practices for employers 
under EEOC’s new SEP

The Equal Employment Opportunity Commission 
(EEOC) recently released its Strategic Enforcement Plan 
(SEP) for 2017 to 2021. The new plan replaces an earlier ver-
sion issued in 2012, but it isn’t a radical departure from the 
agency’s previous agenda. Employers hoping for a more em-
ployer-friendly EEOC under the new administration may be 
disappointed by the 2017 SEP.

The plan makes clear that the agency will continue to ag-
gressively investigate and litigate issues it sees as having the 
greatest impact on the development of the law or on promoting 
compliance across a large organization or industry. The EEOC 
expresses its intent to “focus on strategic impact” to be effective 
as a “national law enforcement agency,” despite its increas-
ingly limited funding and staffing.

The new plan focuses on developing substantive areas, in-
cluding the “gig economy,” “backlash” discrimination against 
Muslim and Middle Eastern employees, and discriminatory 
hiring and recruitment policies. It also makes clear that hot-but-
ton topics from recent years are likely here to stay. Employers 
are strongly urged to develop practices now to help them avoid 
EEOC charges and withstand the agency’s scrutiny.

EEOC takes on ‘gig economy’
Today, employees are more likely than ever before 

to be temporary, part-time, leased, employed through 
a staffing agency, or employed by more than one em-
ployer. These days, more workers fall in that ill-defined 
gray zone between true independent contractors and 
employees. The “gig economy” is defined by the preva-
lence of short-term contracts and freelance work. In its 
SEP, the EEOC “adds a new priority to address issues 

related to complex employment relationships and 
structures in the 21st century workplace, focusing spe-
cifically on temporary workers, staffing agencies, inde-
pendent contractor relationships, and the on[-]demand 
economy.”

Employers that use those types of employment ar-
rangements must remember that “gig” workers can also 
allege discrimination or harassment. Don’t cut corners 
on training on your antidiscrimination and antiharass-
ment policies. Temporary employees may be viewed as 
easy targets for harassment, discriminatory treatment, or 
bullying. As the recent events at Uber have made clear, 
companies that grow quickly need to make sure they 
“grow up” by timely implementing clear and consistent 
policies and encouraging a culture of professionalism.

Discrimination against Muslim, 
Middle Eastern employees

Another focus area for the EEOC is “addressing 
discriminatory practices against those who are Muslim 
or Sikh, or persons of Arab, Middle Eastern, or South 
Asian descent, as well as persons perceived to be mem-
bers of these groups.” While it’s somewhat unusual for 
the EEOC to announce that it will specifically focus on 
particular religious groups or nationalities, the plan ex-
plains that strategic protection is necessary because of 
“backlash against [those groups] from tragic events in 
the United States and abroad.” It’s unclear how enforce-
ment of the issue will proceed under the new presiden-
tial administration.

Remember that you must provide employees reason-
able accommodations for religious observances, includ-
ing breaks for prayers. Appearance and dress code stan-
dards that arbitrarily ban or restrict beards, turbans, or 
head coverings likely will draw increased scrutiny from 
the EEOC. Backlash discrimination should be specifi-
cally covered in antidiscrimination training.

Barriers in recruitment and hiring
The EEOC restated its commitment to eliminat-

ing barriers in recruitment and hiring and added new 
details to its goal. Specifically, the EEOC will take aim 
at the lack of diversity in certain industries, including 
technology and police work, and the increasing use and 
impact of data-driven employment screening tools. Em-
ployers in targeted industries should continue to focus 
on recruiting a diverse workforce.

Employers that use online applications, algorithms, 
or similar data tools to screen applicants must be par-
ticularly careful. Those tools can provide a first look at 
applicants and assist hiring managers. However, you 
must know what parameters are used in the screen-
ings and make sure you consider how the screen-
ings could pre sent barriers (even unintentionally) for 
groups such as older workers, minorities, women, and 
people with disabilities. For example, a screening tool 
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that automatically eliminates applicants with a long 
gap in employment may unintentionally have a dispa-
rate impact on women who left the workforce to care 
for a young family. Date-of-birth inquiries could dis-
criminate against older workers. Online application 
processes that aren’t accessible to people with disabili-
ties present an obvious problem.

Screening applicants by checking their social media 
profiles also can be risky. Social media profiles may re-
veal more than a potential employer should know about 
employees’ religion or other protected characteristics.

Pregnancy discrimination,  
unequal pay, LGBT protections

The EEOC will continue to prioritize substantive is-
sues such as rooting out pregnancy discrimination, pre-
venting unequal pay, and protecting LGBT individuals 
from discrimination.

The EEOC has focused on accommodating employ-
ees’ pregnancy-related limitations. Employers are re-
minded that pregnant employees should be treated the 
same as nonpregnant employees with a similar ability 
or inability to work. Remember, if a pregnant employee 
hasn’t requested leave or a new role, you can’t force 
her to take leave or change roles because you believe 
she shouldn’t perform a certain job. At the same time, 
a pregnant employee who requests an accommodation 
should be treated the same as other employees who re-
quest accommodations.

The EEOC will continue to focus on equal pay. 
However, the SEP makes clear the agency won’t focus 
on equal pay strictly as a gender issue: “The Commis-
sion will also focus on compensation systems and prac-
tices that discriminate based on any protected basis.” 
The guidance reminds employers that pay differentials 
should be based on seniority, merit, or quantity or qual-
ity of production, not on protected characteristics.

Finally, as you likely know by now, the EEOC inter-
prets the prohibition against sex discrimination under 
Title VII of the Civil Rights Act of 1964 as forbidding 
employment discrimination based on gender identity 
and sexual orientation. The agency has enjoyed great 
success in enforcing its position. It has obtained more 
than $6 mil lion in monetary relief for LGBT workers, 
required policy changes by employers, and convinced a 
growing number of courts to endorse its interpretation 
of Title VII.

The number of EEOC charges based on sexual ori-
entation or gender identity increased by 34 percent in 
2015. The agency is unlikely to slow down in its strate-
gic enforcement in this area, and you would do well to 
include sexual orientation and gender identity as pro-
tected characteristics in your equal employment and an-
tiharassment policies. The Human Rights Campaign has 
reported that the vast majority—89 percent—of Fortune 

500 companies already prohibit discrimination based on 
sexual orientation, and two-thirds prohibit discrimina-
tion based on gender identity. 

Bottom line
The EEOC expects employers to follow not only the 

laws it enforces but also its interpretations of those laws. 
Take the time to analyze your work environment re-
garding the issues in the agency’s SEP. Consider revising 
your policies and practices to more closely align them 
with the EEOC’s strategic positions. Your efforts will 
prove to be invaluable if your company faces an EEOC 
charge or investigation. D

PENSIONS
FED, prb, erisa, empben

Supreme Court delivers 
sermon on ERISA ‘church- 
plan’ exemption

The Employee Retirement Income Security Act of 1974 
(ERISA) generally requires private employers offering pension 
plans to adhere to a lengthy list of rules designed to ensure plan 
solvency and protect plan participants. Church plans, however, 
are exempt from those requirements. But what exactly con-
stitutes a “church plan”? The U.S. Supreme Court has just 
ruled—unanimously—on this issue.

Church-affiliated hospital pension plans
The case involved three church-affiliated nonprof-

its that run hospitals and other healthcare facilities. The 
hospitals offer defined-benefit pension plans to their 
employees. The plans were established by the hospitals 
themselves—not by a church—and are managed by in-
ternal employee benefits committees.

The three hospitals involved in the case were Advo-
cate Health Care Network, associated with the Evangeli-
cal Lutheran Church in America and the United Church 
of Christ; Saint Peter’s Health Care System, which is both 
owned and controlled by a Roman Catholic diocese; and 
Dignity Health, which maintains ties to the Catholic reli-
gious orders that initially sponsored some of its facilities.

A group of current and former employees filed class 
actions alleging that the hospitals’ pension plans didn’t 
fall within ERISA’s church-plan exemption because 
they weren’t established by a church. The district courts 
agreed with the employees, ruling that a plan must be 
established by a church to qualify for the exemption, and 
the appeals courts affirmed the district court’s ruling.

The U.S. Supreme Court, however, ruled 8-0 (Jus-
tice Neil Gorsuch didn’t participate in the case) that a 
plan maintained by a principal-purpose organization 
qualifies as a “church plan,” regardless of who estab-
lished it.
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Majority opinion
Justice Elena Kagan wrote the majority opinion. The defi-

nition of “church plan” came in two distinct phases, noted the 
Court. Initially, ERISA defined it as a “plan established and main-
tained . . . for its employees . . . by a church or by a convention or 
association of churches.”

But in 1980, Congress amended the statute to expand the def-
inition. Now, for purposes of the church-plan definition, an “em-
ployee of a church” includes an employee of a church-affiliated 
organization, such as the hospitals in this case.

Congress in 1980 also added a provision stating that the defi-
nition of “church plan” includes a plan established or maintained 
by an entity whose principal purpose is to fund or manage a ben-
efit plan for the employees of churches or church affiliates.

The intent of Congress, the Supreme Court concluded, was 
to encompass a different type of plan in the definition—one that 
“should receive the same treatment (i.e., an exemption) as the 
type described in the old definition.” And these “newly favored 
plans” are described by the Court as those maintained by “prin-
cipal-purpose organizations,” regardless of their origins.

In short, the Court stated that “because Congress deemed 
the category of plans ‘established and maintained by a church’ to 
‘include’ plans ‘maintained by’ principal-purpose organizations, 
those plans—and all those plans—are exempt from ERISA’s re-
quirements.” Advocate Health Care Network v. Stapleton, U.S. Su-
preme Court 581 U.S. ___ (June 5, 2017).

Sotomayor: Right decision, 
but a troubling one

Justice Sonia Sotomayor, in a concurring opinion, noted that 
the majority opinion meant that “scores of employees—who 
work for organizations that look and operate much like secular 
businesses—potentially might be denied ERISA’s protections. In 
fact, it was the failure of unregulated ‘church plans’ that spurred 
cases such as these.”

While Sotomayor joined the majority opinion because she 
was “persuaded that it correctly interprets the relevant statu-
tory text,” she was nonetheless “troubled by the outcome of these 
cases.” She noted that while Congress acted in 1980 to exempt 
plans established by orders of Catholic Sisters, “it is not at all clear 
that Congress would take the same action today with respect to 
some of the largest health-care providers in the country[,] . . . or-
ganizations [that] bear little resemblance to those Congress con-
sidered when enacting the 1980 amendment.” D
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