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by Connor Beatty

Recently, the Occupational Safety and 
Health Administration (OSHA) issued a re-
port summarizing the workplace injuries that 
occurred in Maine during 2015 and 2016. 
The document chronicles the 136 reported 
workplace injuries that occurred throughout 
the state during that time period. Reviewing 
the report may provide you with insights on 
how to make your workplace safer.

Reviewing the  
reporting requirement

The U.S. Department of Labor’s 
(DOL) injury reporting requirement ap-
plies to all employers with more than 
10 employees, unless your industry is 
included in a list of “low-risk” exempt 
industries. Many retailers are exempt, 
as are many companies whose employ-
ees typically work in cubicles. Employ-
ers that are required to comply with the 
rule must keep a record of serious work-
related injuries and illnesses. A minor 
injury requiring only first aid does not 
need to be recorded.

Covered employers must maintain 
injury records for five years. Addition-
ally, employers must submit a summary 
of their recorded injuries and illnesses to 
OSHA. The reporting requirement is in 
addition to the rule requiring employers 
to report a worker fatality within eight 
hours and an amputation, loss of an eye, 
or hospitalization of a worker within 

24 hours. The purpose of the rules is to 
help OSHA and employers alike evalu-
ate the safety of particular workplaces 
and to spot broader trends.

Results are in
In total, 136 workplace accidents 

were reported by Maine employers in 
2015 and 2016, including six fatalities. 
That actually makes Maine one of the 
safer states in which to work. (We rank 
41st out of the 50 states in accidents per 
capita.) By contrast, our neighbor, New 
Hampshire, was ranked the 18th most 
dangerous state in which to work based 
on OSHA’s data. The industry with the 
most workplace accidents was the saw-
mill industry, an industry on the decline 
here in Maine.

The award for the most unusual 
workplace injury in Maine goes to the 
employee who was struck by a wine 
bottle in a scuffle during an attempted 
robbery. Honorable mention: a camp 
counselor’s wakeboarding injury made 
the report.

Tips for keeping  
your workplace safe

There are several simple steps that 
you can take to reduce the likelihood of 
an accident at your workplace. First and 
foremost, you should strive to foster an 
environment in which employees are 
encouraged to report unsafe working 
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conditions. Such reports can help you identify and correct an 
issue before it becomes a major problem. Relatedly, you should 
keep in mind that reporting an unsafe working condition may be 
protected activity under Maine’s Whistleblower Protection Act.

You should also make adequate time for training and ed-
ucating employees about safety risks at the workplace. OSHA 
provides a number of Web-based tools on a variety of occupa-
tional safety and health topics. Another simple tip: Keep the 
workplace clean. Clutter and debris itself can cause an accident, 
and it can also camouflage an unsafe condition.

Finally, don’t encourage employees to take shortcuts. It can 
be tempting to emphasize speed and efficiency, especially when 
a major deadline is approaching. However, workplace accidents 
are more likely to occur when an employee is cutting corners.

Takeaway
Although the OSHA report focused on serious injuries that 

often require immediate hospitalization, you should be mind-
ful that injuries can also develop over time. A small investment 
in a new chair and other ergonomically designed furniture can 
save your workers from a bad back or carpel tunnel syndrome 
down the road.

The author can be reached at cbeatty@brannlaw.com or 207-786-
3566. D
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Implausible religious beliefs 
protected by Title VII
by Connor Beatty

If our readers learned anything from last year’s article “Pray for 
relief: Peeling back the layers of Onionhead to reveal a ‘religion,’” it was 
that uncommon belief systems can be treated as valid religions under 
Title VII of the Civil Rights Act of 1964. A federal appellate court re-
cently made a similar point, albeit in the context of the most commonly 
practiced religion in the country, Christianity.

In EEOC v. CONSOL Energy, Inc., the U.S. 4th Circuit Court of 
Appeals ruled that an employer failed to offer an employee a religious 
accommodation even though his beliefs depended on a creative inter-
pretation of the Bible. Although the 4th Circuit’s rulings are not directly 
applicable to Maine employers, this case nevertheless offers insight into 
how a local court would evaluate a claim involving unusual religious 
beliefs.

Hand scanner of the beast
Beverly Butcher worked as a coal miner for CONSOL En-

ergy for 37 years with no record of poor performance or dis-
ciplinary issues. In the summer of 2012, CONSOL installed a 
biometric hand-scanning system at the mine to track when 
each miner checked in or out during a shift. The hand scan-
ner is a more accurate system than asking employees to submit 
their hours in writing. Butcher, a devout Christian, claimed that 
using the scanner was incompatible with his religious beliefs.

DOL establishes HIRE Vets Medallion Pro-
gram. The U.S. Department of Labor (DOL) an-
nounced in May the HIRE Vets Medallion Program 
to recognize employers that recruit, retain, and 
employ veterans and offer charitable services in 
support of the veteran community. The DOL is es-
tablishing the program under the Honoring Invest-
ments in Recruiting and Employing American Mili-
tary Veterans Act (HIRE Vets Act), which President 
Donald Trump signed into law on May 5. Criteria 
for the awards include the percentage of employ-
ees who are veterans, the percentage of veteran 
employees who are retained, the establishment of 
veterans’ assistance and training programs, the em-
ployment of dedicated HR professionals for veter-
ans, and income and tuition support for veterans.

Miscimarra takes helm of NLRB. President 
Trump has designated Philip A. Miscimarra chair 
of the National Labor Relations Board (NLRB). Mis-
cimarra, a Republican, follows Democrat Mark G. 
Pearce in the chair role. Miscimarra went on the 
Board on August 7, 2013. Other current Board 
members are Pearce, whose term expires on Au-
gust 27, 2018, and Lauren McFerran, a Democrat 
whose term expires on December 16, 2019. Two 
NLRB seats are vacant. Miscimarra’s term expires 
December 16, 2017.

EEOC releases latest equal employment law 
digest. The latest Digest of Equal Employment Op-
portunity Law, a quarterly publication prepared by 
the Equal Employment Opportunity Commission’s 
(EEOC) Office of Federal Operations, is available 
at www.eeoc.gov/federal/digest/vol_2_fy17.cfm. In 
addition to recent EEOC decisions and federal court 
cases of interest, the latest edition features a special 
article titled “Age Discrimination: An Overview of 
the Law and Recent Commission Decisions.” The 
article discusses the analysis of age discrimination 
claims and recent case law, including U.S. Supreme 
Court and EEOC decisions. Among the points in 
the article is a statement that the Age Discrimina-
tion in Employment Act (ADEA) protects individu-
als at least 40 years old and “forbids discrimination 
with regard to any aspect of employment.”

Agency focusing on dangers of miners work-
ing alone. The DOL’s Mine Safety and Health Ad-
ministration (MSHA) has launched an initiative to 
focus on the hazards miners may encounter when 
they work in areas away from others. The initiative 
is in response to the agency’s announcement that 
in the first three months of 2017, five miners died 
in accidents that occurred when they were work-
ing alone on mine property. The initiative calls on 
MSHA inspectors and training specialists to engage 
miners and mine operators about the importance 
of accounting for all workers at all times. D

AGENCY ACTION
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Specifically, Butcher believes in an Antichrist whose 
followers are condemned to everlasting punishment. 
He further believes that the “mark of the beast” refer-
enced in the Bible’s Book of Revelations is a mark that 

the Antichrist uses 
to brand its follow-
ers and control those 
who are marked. Fi-
nally, although the 
hand scanner used 
by CONSOL doesn’t 
physica l ly  mark 
users in any way, 

Butcher believes that it “is a device leading up to that 
time when” a device will be used to mark individuals. 
Those beliefs drove him to the conclusion that using the 
hand scanner would violate his religion and put his soul 
in peril.

Butcher’s supervisors attempted to reassure him by 
obtaining a letter from the scanner’s manufacturer veri-
fying that the scanner doesn’t mark users in any way 
that could be perceived by mortals. The supervisors 
also pointed out that he was free to use his left hand in 
the scanner. (That’s noteworthy because the Bible verse 
in question references a mark being placed on the right 
hand or forehead.) On those grounds, the company de-
nied Butcher’s requested accommodation of using a key-
pad to punch in, even though it allowed other employ-
ees with injured hands use the keypad system.

Wrath of the 4th Circuit
The appellate court upheld a lower court’s decision 

finding that CONSOL violated Title VII by denying 
Butcher’s request for a religious accommodation. The 
court focused on the fact that his beliefs were sincerely 
held. It wasn’t relevant to the court that the scanner 
wouldn’t actually mark Butcher as long as he genuinely 
believed that his use of the scanner constituted a show-
ing of allegiance to the Antichrist. Nor was it relevant 
that the Bible refers to a mark on the right hand or fore-
head and Butcher would only need to use his left hand 
to comply with CONSOL’s timekeeping policy.

In short, said the 4th Circuit, “courts must not pre-
sume to determine . . . the plausibility of a religious 
claim.” All that matters is that Butcher has sincerely held 
beliefs, his beliefs conflicted with a workplace policy, 
and the employer could have accommodated him with-
out suffering an undue hardship.

On the undue hardship point, CONSOL had little 
ground to stand on. The company approved the same 
requested accommodation—using a keypad to check in 
and out—for injured employees. In fact, in the very same 
e-mails in which they stated they would permit injured 
employees to use a different system, supervisors deter-
mined that they would force Butcher to use his left hand 
with the scanner.

Takeaway
I have a fair amount of sympathy for the employer 

in this case. The employee insisted that a device was 
going to “mark” him in a way that went against his reli-
gion, even though the device wasn’t capable of marking 
people in any way. Surely, the company thought, we can 
simply clarify the situation for him. However, this court 
and others have consistently held that it isn’t an employ-
er’s role to persuade an employee that a religious belief 
is incorrect, whether that belief stems from an uncom-
mon religion or an uncommon interpretation of a main-
stream religion.

In the rare case in which an employer has affirma-
tive evidence that an employee isn’t being sincere in his 
religious beliefs, the employer can push back on a reli-
gious accommodation request. Short of that, you should 
focus on whether you can reasonably grant an accom-
modation request or whether doing so would impose an 
undue burden on your organization.

The author can be reached at cbeatty@brannlaw.com or 
207-786-3566. D
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Trump’s parental leave 
plan likely will leave 
employers footing bill

President Donald Trump’s latest budget proposal calls for 
six weeks’ paid leave for new parents. And while the employee 
wage replacement that comes with the leave would be paid out 
by states, experts say states will have to draw at least some of 
the funding from businesses.

The program likely would lead to a significant tax on em-
ployers in the form of increased unemployment insurance (UI) 
taxes, according to Lisa Horn, director of congressional affairs 
for the Society for Human Resource Management (SHRM).

Who gets leave?
An earlier Trump paid parental leave proposal made 

during his campaign appeared to exclude fathers, adop-
tive parents, and same-sex partners. The new proposal 
contains few details about eligibility, but it does say the 
leave would be available to new mothers and fathers, in-
cluding adoptive parents. It goes on, however, to say that 
it would ensure “all families” can afford to take time 
to recover from childbirth and bond with a new child 
without worrying about paying their bills.

The proposal doesn’t set out any other eligibility 
requirements, such as job tenure (like the Family and 
Medical Leave Act (FMLA) does), full-time employment 
status, or an income ceiling. It also doesn’t say whether 
the law would include job protection for employees who 

It isn’t an employer’s 
role to persuade 
an employee that 
a religious belief 
is incorrect.
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seek parental leave or whether states would have to pro-
vide at least a certain percentage of income replacement. 
Those details may be left to Congress (because this plan 
would require new federal legislation) or individual 
states.

Several states already have programs with some 
similar features, but they were created through exist-
ing temporary disability insurance programs and were 
funded by employee payroll taxes. The programs gener-
ally offer between 55 percent and 66 percent of an em-
ployee’s pay, subject to a cap.

And who pays?
According to Trump’s proposal, the program would 

use the UI system as a base, and expenses would be off-
set by reforms to that system. Those changes include 
reducing improper payments, helping unemployed 
workers find jobs more quickly, and—most notably—
encouraging states “to maintain reserves in their Unem-
ployment Trust Fund accounts.”

The problem with that third item is that according 
to the U.S. Department of Labor (DOL), many states de-
pleted those trust funds during the recession. By the be-
ginning of 2017, only 21 states had reached the “minimal 
level of adequate solvency,” according to the DOL’s State 
Unemployment Insurance Trust Fund Solvency Report 2017.

To resolve that issue, the administration would re-
quire states to increase their UI payroll taxes, according 
to the Committee for a Responsible Federal Budget. And 
in most states, those taxes are paid solely by employers.

Horn agreed with that assessment. “You can easily 
get to a scenario where this is going to lead to a signifi-
cant tax increase on employers.”

There are also concerns with intertwining parental 
leave and UI. “This is a serious departure from the origi-
nal intent of and purpose of the UI system,” whose pur-
pose is to provide wage replacement to involuntarily un-
employed workers, Horn said. Claimants must be able, 
available, and willing to work; with someone taking pa-
rental leave, that’s not necessarily the case. Adding leave 
takers to the claimant pool jeopardizes benefits for the 
unemployed, she said.

Reactions
Trump’s plan has received little praise from either 

side of the aisle. Democrats in Congress say it doesn’t 
go far enough. Republican lawmakers say that while 
providing assistance to working parents is a “worthy 
endeavor,” they’re concerned with the costs and about 
adding more federal mandates for employers.

The National Partnership for Women & Families, 
responding to the proposal, voiced support for the Fam-
ily and Medical Insurance Leave Act instead. That bill 
that would provide 12 weeks’ paid leave for a variety 

of reasons. Wages would be replaced at 66 percent and 
would be funded through both employee and employer 
contributions.

And SHRM has its own proposal: a federal law that 
would allow employers to opt into a nationwide leave 
program and in turn receive permission to opt out of 
state and local requirements. If employers choose to opt 
into the federal program, SHRM says they would no 
longer be subject to state and local leave laws and could 
be exempt from emerging legislative initiatives like pre-
dictable scheduling. D
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With HR’s help, employee 
network groups can 
improve retention

From the employer’s perspective, employee network 
groups can boost engagement and retention—or they can cre-
ate divisiveness. To ensure the former, employers need to be in-
volved from the start.

By adopting a policy and welcoming network groups, 
businesses can encourage members to have positive effects in 
the workplace, according to Ray Friedman, a professor of man-
agement at Vanderbilt University’s Owen Graduate School of 
Management. Friedman offered tips on policies and best prac-
tices during a recent presentation at the 2017 Employers Coun-
sel Network (ECN) Conference in Nashville, Tennessee. Peter 
Lowe, Dan Stockford, and Connor Beatty, editors of Maine 
Employment Law Letter, are members of ECN, a network of 
lawyers from all 50 states, Washington, D.C., and Canada who 
write BLR’s state employment law newsletters.

One or many groups?
When adopting a network group policy, employers 

often wonder whether to sanction one all-encompassing 
“diversity group” or allow workers to create individual 
groups based on different identities.

The clear winner, according to Friedman’s research, 
is smaller, individual groups. One of the things that de-
termines a group’s success—which he defines as help-
ing employees to feel more comfortable and be more ef-
fective at work—is how strongly workers identify with 
the group. This applies regardless of whether a group 
is based on gender, religion, or ethnicity, for example. If 
an individual doesn’t strongly identify with the group’s 
identity, neither the employee nor the employer will 
reap the potential benefits.

Encouraging membership and leadership
Some employers assume that network groups form 

because employees are dissatisfied at work, and they 
fear the groups will become confrontational. But that’s 
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not what Friedman’s research has shown. Membership is 
driven by social identity and a desire for career enhance-
ment, he determined. Groups provide mentoring and help 
employees feel included. They improve retention, and em-
ployees who participate have better “career optimism.”

But for that to happen, an employer must signal that 
it views participation and leadership in network groups 

in a positive light. It’s 
especially important 
to encourage man-
agement-level em-
ployees to join, Fried-
man said. Reduced 
turnover is linked 
to groups that have 

management in leadership positions. And “career opti-
mism” is found when employees receive mentoring from 
group leaders.

Conversely, when a business reacts negatively to a 
network group, ambitious employees don’t join, and the 
employer’s assumptions create a self-fulfilling prophecy. 
“So a bit of this is under your control,” Friedman said.

Benefits for employers
In addition to improved engagement and reduced 

turnover, network groups have other benefits for 
employers.

First, they can help a business achieve its affirmative 
action or diversity goals. It’s not enough to hire minori-
ties, Friedman said. The key is moving them up in the 
organization, and network groups can make that very 
simple. They allow workers to make high-level contacts 
and help management identify potential candidates.

Network groups also can serve as a mechanism for 
management to find out about problems in the work-
place. But the company must be ready to respond to any 
concerns that members raise. According to Friedman, 
“If they’re going to bring up issues, you’d better be able 
and willing to address them.”

Employers also may find that employees in net-
work groups end up with new skills that can be applied 
at work. Members often develop leadership skills and 
learn how to run meetings and give presentations.

Adopting a policy
When adopting a policy on employee network 

groups, an employer has several decisions to make, 
Friedman said. For example:

• Will you police the types of groups that form? Will 
you allow religious groups?

• If you do allow religious groups, will you require that 
they have a business purpose, such as professional 
development? Will you require that they refrain from 
proselytizing? If so, how will you monitor that?

• Will you prohibit groups from participating in po-
litical, commercial, or religious activities or from 
opposing any of the other approved groups? And 
again, how will you police that?

• Will you maintain two separate group categories? 
(These could be “recognized organizations” that 
support diversity and receive company funding 
and “special interest organizations” for social, rec-
reational, religious, or educational issues, which re-
ceive no funding.)

And don’t be afraid to ask for more information 
when you receive a network group proposal, Friedman 
said. For example: Who are they? Why are they form-
ing? What will they do? You may not be able to antici-
pate every request, but with a solid policy and some 
follow-up questions, you should be able to set your net-
work groups up for success. D

WORKPLACE ISSUES
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What HR pros and managers 
can learn from United 
Airlines’ recent troubles

It was all over the news and social media in April when 
United Airlines personnel selected passengers who were al-
ready seated on a plane to involuntarily give up their seats 
to make room for traveling flight crews. To make matters 
worse, they also had one passenger forcefully removed from 
the plane.

Employers can take some lessons from United’s recent PR 
fiasco. For example, the decision to terminate employees or re-
duce the size of your workforce in a layoff is never easy. But 
with proper preparation and execution, you can make an effort 
to avoid the negative publicity and potential legal liability that 
may result from missteps in the termination process. Let’s ex-
plore some of the issues, using air travel as our guide.

Groups provide 
mentoring and 
help employees 
feel included.
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Don’t clip your own wings
People usually make travel plans well in advance 

of their trip and don’t handle disruptions well. Em-
ployees generally don’t plan or expect to lose their jobs, 
and most employees live up to their income level. The 
impact of termination on an employee should always be 
factored in, especially when you consider its timing, any 
severance or outplacement offer, and how you will re-
spond to an application for unemployment benefits.

You may want to limit carry-on size, but most trav-
elers have lots of baggage. All employees have their 
own perspective on their role in an organization and 
their self-worth. Perhaps that’s why many employees are 
surprised by poor or average performance evaluations, 
let alone a termination notice. People receive and process 
terminations in different ways. You shouldn’t assume 
employees will passively accept their termination.

Are extra flight crews really more important than 
your loyal passengers? When an employee is termi-
nated as part of a layoff, one of her first questions may 
be “Who is going to take my place and perform all or 
some of my job functions?” The replacement’s age, gen-
der, race, disability status, and other characteristics are 
often scrutinized in comparison to the former employee. 
You should give some thought to any replacement em-
ployees and how they will be perceived.

Offering incentives to give up a seat has to be 
meaningful to work. Employers that need to reduce 
their head count frequently offer early exit incentives, 
hoping employees will take a separation package rather 
than being involuntarily terminated. Those incentives, 
like the severance given in exchange for a general re-
lease, should be something of value so the employee has 
a reason to accept the offer.

Be flexible because you may need to rethink who 
is on the list. The list of who will be included in a layoff 
can change daily because of evolving business needs or 
other unexpected developments. You need to be flexible 
and willing to adjust your layoff list accordingly.

Seat belts should be secured, seat backs should be 
in the upright position, and attention should be given 
to the flight attendant for important safety informa-
tion. Once the termination or layoff decision is made, 
the process should be orderly and respectful. Manag-
ers should be trained what to say and what not to say 
during layoffs. An unfortunate stray remark, misunder-
stood comment, or other insensitive statement can cause 
the process to unravel and leave you open to discrimina-
tion or retaliation claims.

Expect some pushback from passengers who re-
main in the cabin. Why would employees who remain 
employed object to your decision to terminate or lay off 
their coworkers? Perhaps it’s because their friends or 
family members lost their jobs. Or maybe they think the 
process was unreasonable or unfair, or they’re wonder-
ing, “Could I be next?” Managers should be trained on 
posttermination messaging to dispel misinformation 
and provide reassurance to the employees who remain.

If a passenger gets unruly, don’t overreact—be-
cause everyone has a smartphone. Most termination 
meetings are uncomfortable, even if the employee has 
been warned in advance that termination could be com-
ing. It’s best to have two company representatives pres-
ent at the termination meeting, and unless you’re deal-
ing with a threat of workplace violence, outbursts from 
employees should be met with a measured response.

Disgruntled passengers have families and friends 
who are potential future passengers. A termination or 
layoff has an impact on people besides the employee, 
even when it’s reasonable and justified. While you can’t 
control the narrative (unless you have a separation agree-
ment containing confidentiality and nondisparagement 
provisions), you may reduce hard feelings and negative 
public relations if you handle the process with respect 
and fairness.

Lawyers have billboards and magazine advertise-
ments everywhere, including in the seat back and in 
the terminal. Gone are the days when an employee ac-
cepted a termination or layoff without thinking about 
calling a lawyer to either negotiate a better severance 
package or advance a claim related to the separation. 
Given the remedies available for most successful work-
place claims and the fact that even with a nominal 
award, an employee can recover attorneys’ fees, it isn’t 
uncommon to hear from a lawyer representing one or 
more former employees. Be prepared to fend off a law-
suit after a termination.

Bottom line
Like the United incident, an employment claim can 

be disruptive, expensive, and send shockwaves through 
your business. Take the time and care to properly plan 
and handle necessary termination or layoff decisions. 
Hopefully, that will help reduce the risk of your work-
place being featured on a viral video on social media. D
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REASONABLE ACCOMMODATIONS
Aborrowed from RIEMP, June 2017 record 210759

AstraZeneca employee’s request 
for 12-month leave extension 
was unreasonable under ADA 

It is a common dilemma for employers: An employee 
requests a leave of absence for several months, fails to return 
at the end of the leave, and asks for a lengthy extension. Under 
what circumstances may the employer deny the extension and 
terminate the employee’s employment? A recent decision from 
the 1st Circuit (whose rulings apply to all Maine employers) 
shed a little light on the issue. The court affirmed the dismissal 
of an employee’s Americans with Disabilities Act (ADA) claim, 
finding that her request for an additional 12 months of leave 
was not reasonable, regardless of whether it caused an undue 
hardship for the employer.

Employee requests  
medical leave and extensions

Delgado Echevarria worked as a hospital specialist 
at AstraZeneca. In December 2011, her psychiatrist diag-
nosed her with severe depression and extreme anxiety. 
The psychiatrist provided AstraZeneca paperwork esti-
mating that Echevarria would need to be on leave until 
May 2012 (about five months).

In March 2012, the psychiatrist provided a medical 
record indicating that Echevarria was “mildly ill.” Astra-
Zeneca sent Echevarria a letter instructing her to return 
to work by March 22 and informed her that if she failed 
to do so, she would be presumed to have resigned. The 
psychiatrist then submitted a medical note indicating that 
Echevarria needed leave until March 30. A later note ex-
tended her medical leave through the end of April.

AstraZeneca sent another letter instructing Eche-
varria to return to work or else it would presume that 
she had resigned. Instead, the psychiatrist faxed addi-
tional documentation to the company stating that Eche-
varria’s medical condition would probably last “more 
than a year” and explaining that her estimated period of 
incapacity was “12 months.”

Employer denies 12-month 
extension, terminates employment

AstraZeneca did not approve another extension of 
leave. Instead, it sent another letter reiterating that Eche-
varria had to return to work or else it would presume 
that she had resigned. The letter indicated that her em-
ployment was terminated for that reason and that her 
position had been eliminated in a reorganization.

AstraZeneca offered Echevarria a severance package. 
She didn’t accept the offer. Instead, she sued the company 
for, among other things, failing to accommodate her dis-
ability under the ADA.

ADA may require medical leave 
as reasonable accommodation

The ADA requires an employer to provide a reason-
able accommodation for the known physical or mental 
limitations of an applicant or employee who is an oth-
erwise qualified individual with a disability unless the 
employer can demonstrate that providing an accommo-
dation would impose an undue hardship on the opera-
tion of its business. An employee must show not only 
that the requested accommodation would enable her to 
perform the essential functions of her job but also that, 
on its face, the accommodation is feasible for the em-
ployer under the circumstances (i.e., that the requested 
accommodation is facially reasonable).

A leave of absence or an extension of leave can con-
stitute a reasonable accommodation under the ADA. 
Whether a leave request is reasonable is a fact-intensive 
inquiry. It is the employee’s burden to show that a leave 
of absence or an extension of leave is facially reasonable. 
If she can’t, her claim will be dismissed.

12-month extension 
unreasonable under ADA

The district court and the 1st Circuit held that Eche-
varria failed to show that her request for 12 more months 
of medical leave was reasonable. The 1st Circuit found 
persuasive previous cases in which courts ruled that 
employees’ requests for extensions of leave of less than 
12 months were unreasonable under the ADA. For ex-
ample, the 1st Circuit cited a case in which a court ruled 
that an employee’s request for an extension of medical 
leave of four to six months was unreasonable. In an-
other decision, the 7th Circuit suggested that even a two-
month medical leave may not be required by the ADA 
because the “inability to work for a multimonth period 
removes a person from the class protected by the ADA.”

The 1st Circuit cited its “newest judicial superior,” 
U.S. Supreme Court Justice Neil Gorsuch, in a 10th Cir-
cuit opinion. In the case, Gorsuch captured the dilemma 
lengthy leave requests pose for employers:
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By her own admission, [the employee] couldn’t work 
at any point or in any manner for a period spanning 
more than six months. It perhaps goes without saying 
that an employee who isn’t capable of working for so 
long isn’t an employee capable of performing a job’s 
essential functions—and that requiring an employer 
to keep a job open for so long doesn’t qualify as a 
reasonable accommodation. After all, reasonable 
accommodations—typically things like adding ramps 
and allowing more flexible working hours—are all about 
enabling employees to work, not to not work. 
. . . It’s difficult to conceive how an employee’s absence 
for six months—an absence in which she could not work 
from home, part-time, or in any way in any place—could 
be consistent with discharging the essential functions of 
most any job in the national economy today. Even if it 
were, it is difficult to conceive when requiring so much 
latitude from an employer might qualify as a reasonable 
accommodation.

The 1st Circuit agreed that complying with a request for 
a lengthy period of leave imposes obvious burdens on an em-
ployer, not the least of which is somehow covering the employ-
ee’s job responsibilities during her extended leave. In this case, 
Echevarria did not show that her requested accommodation was 
facially practicable, and therefore, dismissal of her failure-to- 
accommodate claim was appropriate.

Significantly, the 1st Circuit decided that because Echevarria 
failed to shoulder her burden of identifying a reasonable accom-
modation, there was no need to consider whether a 12-month ex-
tension would have imposed an undue hardship on AstraZeneca.

Some relief for employers
The takeaway from this case is that an employer may not be 

required to grant an employee’s request for an extended, multi-
month medical leave of absence under the ADA, particularly if 
there is evidence that the employee will not be medically able to 
return to work in the near future. Although there is not a black-
and-white line, employees’ requests for extensions of leave of 
more than four months have been found to be unreasonable and 
may be denied based on case law. Each request for leave under 
the ADA must be analyzed based on the individual facts. In com-
plex cases, the analysis ideally will include employment counsel.

Also, it is important to remember that employees may be en-
titled to medical leave under other federal and state laws, includ-
ing the federal Family and Medical Leave Act (FMLA). D
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