
by Tammy Binford

Recent years have seen a number of states relax 
laws related to marijuana use. The law was once clear: 
Marijuana use for any purpose was illegal under both 
federal and state law. Now, however, the legal picture 
has become murky. Even though most states have 
laws allowing some form of medical use of marijuana 
and a handful allow recreational use, marijuana re-
mains illegal under federal law since it is classified 
as a Schedule I substance under the Controlled Sub-
stances Act.

With federal law saying one thing and widely vary-
ing state and local laws saying something else, employ-
ers often are left to wonder how they should craft drug 
policies and deal with employees who use marijuana.

A count by the National Conference of State Legis-
latures (NCSL) shows that as of April 27, 2018, 30 states 
have “comprehensive” medical marijuana and can-
nabis programs. Another 16 states allow more limited 
medical use. As of January 2018, nine states and Wash-
ington, D.C., were listed as having measures making 
at least some recreational use legal. Each of the state 
laws differs, making it challenging for employers won-
dering how far their policies can go toward regulating 
how marijuana might affect their workplaces.

Issues to consider

Since so many state laws now allow marijuana use 
in some form or another, employers need to under-
stand how various state and local laws affect their poli-
cies in all the different places where they do business. 
Just examining the law in an employer’s home state 
isn’t enough if it also has employees in other states.

Even in states where some use of marijuana is al-
lowed, laws generally permit employers to maintain 
drug-free workplace and drug testing policies. But a 
careful examination of local law is advised.

In the case of medical marijuana users, laws 
against disability discrimination may come into play 
since an employee with a prescription allowing mari-
juana in some form may have a condition qualifying 
as a disability under the law. Since marijuana use re-
mains illegal under federal law, medical marijuana 
isn’t allowed as a reasonable accommodation under 
the federal Americans with Disabilities Act (ADA), but 
state disability discrimination laws could apply.

Also, employers that use drug tests need to re-
member that such tests can reveal the existence of an 
employee’s disability if the employee explains a posi-
tive drug test by revealing prescription medications.

Drug Use

Rapidly changing marijuana 
laws raise questions for employers

Vol. 13, No. 5 • May 2018

In This Issue
• California Legislature introduces numerous 

bills to address sexual harassment, p. 4.

• Everything employers need to know about 
Louisiana’s medical marijuana law, p. 5.

• New Oregon law provides workers’ comp 
clarity for manufacturing employers, p. 8.

• Wisconsin legislation fixes troubling court 
ruling allowing temps to sue host employers 
for negligence, p. 9.

• Statutory developments by state, p. 2.

• Regulatory developments by state, p. 10.

Employers State Law Alert is published monthly for $497 per year by M. Lee Smith Publishers®, a Division of BLR®—Business & Legal 
 Resources, 100 Winners Circle, Suite 300, P. O. Box 5094, Brentwood, TN 37024-5094, 800-274-6774 or custserv@blr.com. 
© 2018 BLR®—Business & Legal Resources. Photocopying or reproducing in any other form in whole or in part is a violation  

of federal copyright law and is strictly prohibited without the publisher’s consent.  
Alan King, Editor • Brad Forrister, VP Content • With contributions from members of the Employers Counsel Network

(continued on pg. 2)



2

Disability concerns aren’t the only legal issues to con-
sider. Some states have off-duty conduct laws that prohibit 
discrimination against individuals who engage in law-
ful activities. Depending on the specifics of a state’s law, 
an employer’s policy related to off-duty drug use may be 
problematic.

Employers also may be concerned about marijuana-
using employees who drive as part of the job. But the U.S. 
Department of Transportation (DOT) prohibits marijuana 
use by employees covered under its regulations. So employ-
ers don’t need to accommodate employee use of marijuana 
in jobs covered by the DOT.

State medical marijuana laws

The 30 states NCSL identifies as having comprehensive 
medical marijuana laws are Alaska, Arizona, Arkansas, 
California, Colorado, Connecticut, Delaware, Florida, Ha-
waii, Illinois, Louisiana, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Montana, Nevada, New Hampshire, 
New Jersey, New Mexico, New York, North Dakota, Ohio, 
Oregon, Pennsylvania, Rhode Island, Vermont, Washing-
ton, and West Virginia. Washington, D.C., also has a com-
prehensive law on medical marijuana.

The laws differ state by state, but employers generally 
don’t have to allow medical marijuana use on the job. Also, 
properly crafted drug testing programs are allowed. But it’s 
not always clear how far employers can go if they want to 
keep marijuana users out of the workplace. For example, 
some states have laws specifying that employers can’t hold 
marijuana use against an employee who has a medical au-
thorization to use it unless doing so would result in the em-
ployer losing funding or licensing under federal law.

West Virginia is the latest state to pass a comprehensive 
medical marijuana law. Passed in 2017, the law allows em-
ployers to ban medical marijuana use at work, but it’s unclear 
whether an employer with a zero-tolerance drug policy will 
need to accommodate an employee who uses medical mari-
juana away from the job and isn’t impaired at work.

Some states don’t have comprehensive medical mari-
juana laws, but they allow use in very limited and specific 
circumstances. Such laws often allow use of low tetrahy-
drocannabidiol (THC) and high cannabidiol (CBD) prod-
ucts in limited situations, typically when conventional 
medicine isn’t effective and sometimes only in conjunction 
with a university study.

The 16 states NCSL identifies as having limited medi-
cal marijuana laws are Alabama, Georgia, Iowa, Indiana, 
Kentucky, Mississippi, Missouri, North Carolina, Oklaho-
ma, South Carolina, Tennessee, Texas, Utah, Virginia, Wis-
consin, and Wyoming. Louisiana also has a limited medi-
cal marijuana law, but a more comprehensive law has been 
signed into law, and its remedy may be available as early as 
this summer.

Some of the limited medical marijuana laws list a num-
ber of conditions for which medical marijuana can be used, 
including epilepsy, seizures, wasting syndrome, chronic 
pain, end-stage cancer, Crohn’s disease, and Parkinson’s 
disease, according to information from NCSL. A number 
of states allow medical marijuana use for just one or two 
conditions, often intractable epilepsy or seizures.

State recreational marijuana laws

Nine states—Alaska, California, Colorado, Maine, Mas-
sachusetts, Nevada, Oregon, Vermont, and Washington—
and Washington, D.C., have passed laws or ballot measures 
allowing limited recreational use of marijuana.

Vermont is the only state to legalize recreational mari-
juana through legislation. The law, signed by the governor 
in January 2018, takes effect on July 1, 2018. As is typical 
with such laws, the Vermont law allows employers to regu-
late whether marijuana can be possessed or used on their 
premises.

The other states’ laws have come as a result of ballot ini-
tiatives. Colorado and Washington approved measures in 
2012. Alaska, Oregon, and Washington, D.C., passed theirs 
in 2014. In 2016, ballot measures gained approval in Califor-
nia, Maine, Massachusetts, and Nevada.

Statutes

Alabama

Employee Privacy
privacy, conf

Enacts Data Breach Notification Act

This law enacts the Alabama Data Breach Notification Act 
of 2018. The law applies to “covered entities” and their 
“third-party agents.” “Covered entity” is defined as “a per-
son, sole proprietorship, partnership, government entity, 
corporation, nonprofit, trust, estate, cooperative associa-
tion or other business entity that acquires or uses sensitive 
personally identifying information.” “Third-party agent” is 
defined as “an entity that has been contracted to maintain, 
store, process, or is otherwise permitted to access sensitive 
personally identifying information in connection with pro-
viding services to a covered entity.” The definition of “sen-
sitive personally identifying information” includes health 
information (i.e., an individual’s medical condition and his-
tory and health insurance identification numbers) as well as 
a username or e-mail address in combination with a pass-
word or security question and answer that would permit 
access to an online account likely to contain sensitive per-
sonally identifying information.
The law applies to unencrypted computerized data or en-
crypted computerized data when the encryption key or code 
is also compromised. Notification is not required if, after a 
prompt investigation in good faith, it is determined that the 
breach of security is not reasonably likely to cause substan-
tial harm to the individuals to whom the information relates. 
Written notice must be made to affected individuals (and 
to the Alabama Office of the Attorney General if over 1,000 
Alabama residents are notified) within 45 calendar days of a 
determination that the breach of security is reasonably likely 
to cause substantial harm to affected individuals. Notice to 
all consumer reporting agencies is also required “without 
unreasonable delay” if over 1,000 Alabama residents are no-
tified. Third-party agents are required to notify the covered 
entity within 10 days of discovery of a breach of security. 
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Covered entities that are subject to federal or state laws, 
rules, regulations, procedures, or guidance on data breach 
notification established or enforced by the federal or state 
government are exempt from the statute as long as they (1) 
maintain procedures pursuant to those laws, (2) provide 
 notice to affected individuals pursuant to those laws, and 
(3) provide in a timely manner a copy of the notice to the 
Alabama Office of the Attorney General when the number 
of individuals the covered entity notifies exceeds 1,000. 
Covered entities and their third-party agents must imple-
ment and maintain reasonable security measures to pro-
tect sensitive personally identifying information against a 
breach of security, including designating an employee to 
coordinate the covered entity’s security measures to protect 
against a breach of security, identifying internal and exter-
nal risks of a breach of security, adopting appropriate in-
formation safeguards to address identified risks of a breach 
of security and assess the effectiveness of such safeguards, 
retaining service providers that are contractually required 
to maintain appropriate safeguards for sensitive person-
ally identifying information, evaluating and adjusting of 
security measures to account for changes in circumstances 
affecting the security of sensitive personally identifying 
information, and keeping the management of the covered 
entity, including its board of directors, if any, appropriately 
informed of the overall status of its security measures. 
The law also contains a data disposal provision that requires 
covered entities and third-party agents to shred, erase, or 
otherwise modify sensitive personally identifying informa-
tion contained in records when the records are no longer 
to be retained pursuant to applicable law, regulations, or 
business needs.
Cite: 2018 AL SB318, AL Pub. Ch. 396 (17 pages)
Enacted: 3/28/2018
Effective: 6/1/2018
https://privacy.huntonwilliamsblogs.com/wp-content/
uploads/sites/18/2018/04/Alabama-Data-Breach-
Notification-Act-of-2018.pdf

Arizona

Employment Rights
eer, ms

National Guard members

This law extends employment rights regarding seniority 
and leave of absence from employment for military duty to 
members of the National Guard in any other state.
Cite: 2018 AZ HB2421, AZ Pub. Ch. 118 (2 pages)
Enacted: 3/29/2018
Effective: 8/3/2018
https://apps.azleg.gov/BillStatus/
GetDocumentPdf/461469

Hiring
hiring, back, crim, el, ic

Employees with criminal histories

This law grants limited liability to employers that hire or con-
tract with employees with criminal histories, with specified 

exceptions. The law provides that an employer is not liable 
for hiring an employee or contracting with an independent 
contractor who has previously been convicted of a criminal 
offense. It prohibits the fact that the employee or contractor 
was previously convicted of a criminal offense before the 
person’s employment began from being introduced into evi-
dence in a negligent hiring action. It states that this section 
does not preclude an existing cause of action for the failure of 
an employer to provide adequate supervision of an employee 
or contractor, with exceptions. The law permits the fact that 
an employee or contractor has been previously convicted of 
a criminal offense to be introduced into evidence if the em-
ployer knew of the conviction or was grossly negligent in not 
knowing of the conviction and the conviction was directly 
related to the nature of the employee’s or contractor’s work 
and the conduct that gave rise to the alleged injury that is the 
basis for the cause of action. 
The law also stipulates that an employer may be liable if 
the employee or contractor misuses moneys or property of 
a person other than the employer if the employee or con-
tractor had previously been convicted of an offense that in-
cludes fraud or the misuse of moneys or property by the 
person’s hiring date and it was foreseeable that the position 
the employee or contractor was hired for would involve 
discharging a fiduciary responsibility in the management 
of moneys or property.
Cite: 2018 AZ HB2311, AZ Pub. Ch. 137 (2 pages)
Enacted: 4/2/2018
Effective: 8/3/2018
https://apps.azleg.gov/BillStatus/
GetDocumentPdf/461671

Unemployment Compensation
uc

Status of employee

This law requires that the Department of Economic Secu-
rity (DES) not base a determination of employee status on 
whether (1) the individual is a sole proprietor, (2) has exe-
cuted a restrictive covenant, trade secret agreement, or con-
fidentiality agreement with the employing unit, or (3) the 
services of the individual are subject to standards for qual-
ity, time, or location required by a client or customer of the 
putative employing unit. The law modifies the definition of 
employee to exclude any individual not considered by the 
federal government as an employee for FUTA purposes, as 
established by an affirmative IRS audit or similar action in 
which a tax return includes income from an independent 
contractor relationship. The law revises the defined term 
“temporary services employer” to include an employing 
unit that contracts with clients to supply workers to per-
form services in more than one industry. The law also clari-
fies that the employer, upon request, may obtain a complete 
copy of a case record from DES or the appeals board.
Cite: 2018 AZ SB1500, AZ Pub. Ch. 171 (6 pages)
Enacted: 4/10/2018
Effective: 8/3/2018
https://apps.azleg.gov/BillStatus/
GetDocumentPdf/461883
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Workers’ Compensation
wc

Creates the ALLW Act

This law creates the Allow Limited Liability Companies to 
Opt In to Workers’ Compensation Act (ALLOW Act). It adds 
working members who own less than 50% of the member-
ship interest in an LLC to the definition of employee. It also 
allows working members who own more than 50% of the 
membership interest in an LLC to be deemed an employee 
and sets the basis for computing wages and compensation 
benefits. The law adds working shareholders who own less 
than 50% of the beneficial interest in a corporation to the 
definition of employee. It also allows working shareholders 
who own more than 50% of the beneficial interest in a cor-
poration to be deemed an employee and sets the basis for 
computing wages and compensation benefits.
Cite: 2018 AZ HB2047, AZ Pub. Ch. 175 (7 pages)
Enacted: 4/11/2018
Effective: 8/3/2018
https://apps.azleg.gov/BillStatus/
GetDocumentPdf/461939

Workers’ Compensation
wc, setagr

Settlement of claims

This law modifies requirements for the settlement of a 
workers’ compensation claim in which the employee 
waives future entitlement to benefits on the claim. It allows 
the settlement of an undisputed entitlement to supportive 
medical maintenance benefits by the employee’s waiver of 
future entitlement for known conditions described in the 
settlement.
Cite: 2018 AZ SB1100, AZ Pub. Ch. 212 (4 pages)
Enacted: 4/12/2018
Effective: 8/3/2018
https://apps.azleg.gov/BillStatus/
GetDocumentPdf/461598

California

Analysis

Sexual Harassment

California legislators seek to address sexual 
harassment in the #MeToo era

by Jonathan V. Holtzman 
Renne Public Law Group, LLP

California legislators returned to Sacramento in Janu-
ary and set to work addressing issues surrounding sexual 
harassment. Below we summarize nine proposed bills re-
lated to sexual harassment. 

Government Code 

Assembly Bill (AB) 1867: mandated retention of sex-
ual harassment records. A bill proposed by Assembly-
woman Eloise Gomez Reyes (D-San Bernardino) requires 
that employers with 50 or more employees maintain 

records of employee complaints about sexual harassment 
for 10 years. 

AB 1870: extended statute of limits for FEHA claims. 
A second bill sponsored by Assemblywoman Reyes ex-
tends the statute of limitations for filing a complaint alleg-
ing unlawful employment or housing practices, including 
sexual harassment and discrimination, under the Califor-
nia Fair Employment and Housing Act (FEHA) from one 
to three years. 

Senate Bill (SB) 1038: personal liability for FEHA 
whistleblower violations. Senator Connie Leyva (D-San 
Bernardino) introduced a bill imposing personal liabil-
ity on supervisors who discharge or discriminate against 
employees who have opposed practices prohibited by the 
FEHA or have filed a complaint, testified, or assisted in any 
proceeding involving an FEHA violation. Currently, the 
FEHA imposes such liability only on employers, not on in-
dividual employees. 

SB 1300: lower evidentiary threshold for FEHA vio-
lations. Senator Hannah-Beth Jackson (D-Santa Barbara) 
sponsored a bill that requires an individual filing an ac-
tion alleging that her employer failed to take all reasonable 
steps to prevent harassment or discrimination to show only 
that she was subjected to “unwelcome” conduct, not that 
she was actually harassed or discriminated against. The 
bill would also prohibit employers from requiring employ-
ees to release claims or rights under the FEHA or sign non-
disparagement agreements as a condition of employment 
or continued employment. 

SB 1343: sexual harassment training for smaller em-
ployers. A bill sponsored by Senator Holly Mitchell (D-Los 
Angeles) amends the FEHA to require that employers with 
five or more employees provide at least two hours of sex-
ual harassment training to all employees once every two 
years. Currently, the FEHA requires only employers with 
50 or more employees to provide training and education on 
sexual harassment to all supervisory employees. 

Labor Code 

AB 2366: increased workplace protections for victims 
of sexual harassment. A bill introduced by Assemblyman 
Ron Bonta (D-Oakland) prohibits employers from dis-
charging, discriminating, or retaliating against employees 
who are victims of sexual harassment. The bill also extends 
employment protections to an immediate family member 
of a sexual harassment victim who takes time off work to 
provide assistance to the victim. 

AB 3081: workplace protections for victims of sexual 
harassment and extended statute of limitations for sexual 
harassment claims. A bill sponsored by Assemblywoman 
Lorena Gonzalez-Fletcher (D-San Diego) contains provi-
sions comparable to those found in AB 1870, AB 2366, and 
SB 1343. The bill prohibits employers from discharging or 
discriminating against employees because of their status as 
victims of sexual harassment, extends the statute of limi-
tations for filing a complaint with the California Depart-
ment of Fair Employment and Housing to three years, and 
requires employers with more than 25 employees to train 
their employees in identifying, preventing, and reporting 
sexual harassment. The bill also establishes a rebuttable 
presumption of unlawful retaliation if an employer takes 
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action against an employee within 90 days of the filing of a 
sexual harassment claim. 

Code of Civil Procedure 

SB 820: settlement agreements that prevent disclo-
sure of claims of sexual assault or sexual harassment. 
A second bill sponsored by Senator Leyva provides that 
settlement agreements may not prevent the disclosure of 
information related to claims of sexual assault, sexual ha-
rassment, or harassment or discrimination based on sex un-
less the claimant requests that such a provision be included 
in the settlement. 

Government Claims Act 

AB 1750: elected officials’ reimbursement of sexual 
harassment settlements. Assemblyman Kevin McCarty (D-
Sacramento) introduced a bill that expresses the legislature’s 
intent to require elected officials to reimburse public entities 
that settle sexual harassment claims. Currently, there is no 
requirement that officers or employees reimburse public en-
tities for government claims settled on their behalf. 

Bottom line 

While it’s impossible to say which, if any, of the bills 
proposed thus far will emerge from committee, it’s highly 
likely that some aspects of the recently introduced bills ad-
dressing sexual harassment will ultimately be adopted by 
the California Assembly and Senate. 

Excerpted from California Employment Law Letter 
Mark I. Schickman, Cathleen S. Yonahara, Editors 
Freeland Cooper & Foreman LLP

Iowa

Health Insurance
hi

Employer association health plans

This law allows employer association health plans, a type 
of multiple employer welfare arrangement (MEWA), to be 
established by bona fide associations of employers.

Cite: 2018 IA SF2349, IA Pub. Ch. 1063 (2 pages)

Enacted: 4/2/2018

Effective: 7/1/2018

www.legis.iowa.gov/docs/publications/iactc/87.2/
CH1063.pdf

Unemployment Compensation
uc

Nonprofits

This law permits the Department of Workforce Develop-
ment to require a nonprofit organization employing 15 or 
more full-time individuals that elects to become liable for 
payments reimbursing the Unemployment Trust Fund for 
unemployment benefits in lieu of contributions to the trust 
fund to file a bond or security approved by the department.

Cite: 2018 IA HF 2321, IA Pub. Ch. 1080 (3 pages)

Enacted: 4/4/2018

Effective: 1/1/2018
www.legis.iowa.gov/docs/publications/iactc/87.2/
CH1080.pdf

Kentucky

Unemployment Insurance
uc

Various changes to unemployment insurance law

This law provides that the secretary of the Education and 
Workforce Development Cabinet may reduce the percent-
age rate or suspend required payments to the service capac-
ity upgrade fund at any time. The law also provides that the 
minimum base-period wages used in determining benefits 
is increased from a minimum of $750 to $1,500. Beginning 
January 1, 2020, and in even-numbered years thereafter, the 
secretary will adjust the minimum base pay wages based 
on the percentage change in the Consumer Price Index for 
all Urban Consumers (CPI-U) for the two previous calendar 
years. The law also expands the reasons for which a worker 
may be denied benefits to include suspension from work 
for misconduct.
Cite: 2018 KY HB252, KY Pub. Ch. 134 (16 pages)
Enacted: 4/10/2018
Effective: 7/14/2018
www.lrc.ky.gov/recorddocuments/bill/18RS/HB252/bill.pdf

Workers’ Compensation
wc

Various changes to workers’ comp law

This law establishes that for policies issued after January 1, 
2019, that include a deductible, the special fund premium 
assessment would be calculated by the “deductible pro-
gram adjustment” method, defined as “a method of calcu-
lating premiums and premiums received on a gross basis 
for any schedule rating modifications, debits, or credits 
as if the deductible contract is not being used to calculate 
coverage.” This provision is intended as guidance on and 
transparency of the premium assessment base for deduct-
ible policies. 
Cite: 2018 KY HB388, KY Pub. Ch. 54 (27 pages)
Enacted: 4/2/2018
Effective: 7/14/2018
www.lrc.ky.gov/recorddocuments/bill/18RS/HB388/bill.pdf

Louisiana

Analysis

Medical Marijuana

High alert: Medical marijuana is coming to Louisiana

by Jason Culotta

Almost a year ago, in May 2017, the Louisiana Leg-
islature passed, and Governor John Bel Edwards signed, 
Louisiana’s breakthrough medical marijuana law, paving 
the way for the state’s sickest patients to seek alternative 
medical treatment. Since then, the law has taken shape, 
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and the controversial natural remedy may be available as 
early as this summer. This article explains the law in de-
tail, addresses potential roadblocks Louisiana employers 
face in navigating the state’s new “high ways,” and pro-
vides some guidelines for how to avoid potential viola-
tions of the law.

Louisiana’s medical marijuana law

Under the Therapeutic Use of Marijuana Act, Louisiana 
physicians may recommend medical marijuana for thera-
peutic use by patients who suffer from debilitating medical 
conditions. On its face, the law is simple, but the legislature 
crafted it carefully to prevent “reefer madness,” which is 
probably the reason the controversial treatment still isn’t 
available a year after the law’s passage.

First, only Louisiana physicians in good standing with 
special licenses from Louisiana’s Board of Medical Exam-
iners are authorized to make medical marijuana “recom-
mendations.” To date, only two doctors have successfully 
obtained the special licenses.

Second, duly licensed physicians may do no more than 
“recommend” medical marijuana (i.e., they may not “pre-
scribe” it). As a result, the inferences accompanying the 
term “prescription” are avoided, and the alternative treat-
ment is optional for patients suffering from the covered 
conditions.

Third, only pharmacists licensed by the Louisiana 
Board of Pharmacy with special permits to operate a mari-
juana dispensing pharmacy can distribute medical mari-
juana in the form of edible cannabis oils. Marijuana in its 
raw or crude form or other derivative inhalants or chemi-
cals aren’t authorized for distribution within the state. In 
other words, “smoking weed” is still unlawful in Louisiana.

Finally, and most important for employers, the law 
grants access to medical marijuana only to patients “suf-
fering from a debilitating medical condition.” The law 
provides an exhaustive list of the treatable conditions and 
limits treatment to “cancer, positive status for human im-
munodeficiency virus [HIV], acquired immune deficiency 
syndrome [AIDS], cachexia or wasting syndrome, seizure 
disorders, epilepsy, spasticity, Crohn’s disease, muscular 
dystrophy, or multiple sclerosis.”

What does this mean for employers?

Louisiana lawmakers focused on preventing wide-
spread drug abuse when they drafted the narrowly tai-
lored medical marijuana law, which means that unless fed-
eral drug laws change, there won’t be clouds of marijuana 
smoke permeating the streets of Louisiana. Unfortunately, 
the law’s specificity, combined with the legislature’s fail-
ure to address disability discrimination, creates a potential 
hazard for employers conducting legal drug tests.

As you know, you are allowed to drug test employees in 
Louisiana and across the nation in certain well-defined cir-
cumstances—e.g., preemployment, postaccident, and with 
reasonable suspicion—but what some employers fail to re-
alize is that drug tests are considered disability-related in-
quiries under both state and federal law. That’s because you 
can discover the existence of a disability through a prop-
erly administered drug test when an employee provides 

evidence of prescription medication as justification for a 
positive test.

When an employee fails a drug test, Louisiana—like 
other states—affords him the right to explain the result by 
furnishing a prescription justifying the drug’s presence in 
his system. Until now, employees testing positive for mari-
juana in Louisiana were unable to furnish a legal prescrip-
tion for marijuana, and as a result, they could be terminated 
after their employer confirmed the positive result. With the 
legalization of medical marijuana, those days are over.

Now, a blanket rule or policy mandating termination 
based on a drug test that comes back positive for marijuana 
could subject a Louisiana employer to liability for disability 
discrimination. In other words, exceptions must be made 
for employees who are using medical marijuana under a 
lawful recommendation by an authorized physician.

Disability discrimination and medical marijuana

You’re prohibited from discriminating against an “oth-
erwise qualified” person with a disability under both state 
and federal law. There’s been a nationwide trend of medical 
marijuana users bringing disability discrimination claims 
against former employers for terminating them for positive 
drug tests without considering their lawful prescription 
for medical marijuana. The results have been anything but 
consistent, however.

On the one hand, federal law is clear. An individual 
who uses marijuana isn’t protected under the Americans 
with Disabilities Act (ADA) because federal law still classi-
fies marijuana as an illegal narcotic. As a result, disability 
discrimination claims based on medical marijuana filed 
against employers under the ADA are not actionable.

On the other hand, state law is either inconsistent or si-
lent. Most states recognized the potential for disability dis-
crimination based on medical marijuana use when they en-
acted their medical marijuana laws and directly addressed 
the issue in an attempt to prevent confusion. States such as 
Florida, South Dakota, and Washington, for example, enact-
ed employer-friendly exclusions similar to the ADA provi-
sions that foreclose employee claims for disability discrimi-
nation based on medical marijuana use. Other states, such 
as Arizona and Oregon, have taken the employee-friendly 
route and expressly prohibit employers from discriminat-
ing against individuals who are using medical marijuana 
lawfully. Then there are states that are completely silent on 
the issue—such as Massachusetts and now Louisiana. As 
was the case in Massachusetts, Louisiana’s silence could be 
problematic for employers.

Last year, the Massachusetts Supreme Judicial Court 
(SJC) found in Barbuto v. Advantage Sales & Marketing LLC 
that a medical marijuana user has a right of action for dis-
ability discrimination under Massachusetts law. In the case, 
an employee who was lawfully using medical marijuana to 
treat her Crohn’s disease was terminated immediately after 
a positive drug test. The trial court dismissed the employ-
ee’s discrimination claim, but the SJC reversed and sent the 
case back to the lower court for trial.

The SJC reasoned that an employer has a duty to engage 
in the interactive process after a positive test for marijuana 
to determine if the employee poses a risk to others’ health 
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and safety and consider whether a reasonable accommoda-
tion is available. The same potential for liability found in 
Massachusetts exists in Louisiana.

Louisiana’s specific list of treatable conditions likely 
bestows constructive knowledge on employers that an em-
ployee furnishing a “recommendation” for medical mari-
juana suffers from a disability. As a result, you shouldn’t 
be quick to terminate a lawful medical marijuana user. In-
stead, as the Massachusetts SJC noted, you should engage 
in the interactive process to determine if the employee’s 
continued lawful marijuana use poses a risk to the health 
and safety of others and consider whether a reasonable ac-
commodation is available.

Takeaway

The conflicting and rapidly changing state laws ad-
dressing marijuana use should put you on high alert. You 
should create and promote a clear, straightforward, and le-
gal drug policy that takes into account the laws of all the 
states in which you operate. It’s vital to monitor changes in 
the law to avoid claims of disability discrimination. If an 
employee fails a drug test for marijuana and then provides 
a prescription, do your due diligence and investigate the 
facts and the law before acting.

Excerpted from Louisiana Employment Law Letter 
H. Mark Adams, Jennifer L. Anderson, Mary Margaret Spell, Editors 
Jones Walker LLP

Maryland

Public Employers: Wage and Hour Law
pub, whl, ds, breaks, wages

Break time to express milk

This law requires the state, through its appropriate officers 
and employees, to provide a reasonable break time for an 
employee to express breast milk for her nursing child after 
the child’s birth each time the employee needs to do so. The 
state must provide a private place other than a bathroom 
for the employee to express breast milk. The state may not 
be required to compensate an employee for any time spent 
expressing breast milk at work.
Cite: 2018 MD HB306, MD Pub. Ch. 179 (2 pages)
Enacted: 4/24/2018
Effective: 10/1/2018
http://mgaleg.maryland.gov/2018RS/chapters_noln/
Ch_179_hb0306E.pdf

Nebraska

Workers’ Compensation
wc

Methods of payment

This law provides procedures for choosing a method of pay-
ment for payments under the Nebraska Workers’ Compen-
sation Act. The law amends this statute to specifically al-
low the method of payment to be by direct deposit, prepaid 
card, or similar electronic payment system if the employer, 
the workers’ compensation insurer, or the risk management 

pool and the employee agree that payment may be made by 
those methods.
Cite: 2018 NE LB957 (2 pages)
Enacted: 4/19/2018
Effective: 7/1/2018
https://nebraskalegislature.gov/FloorDocs/105/PDF/
Slip/LB957.pdf

New Jersey

Employment Discrimination
leg, ds, wages, d

Equal pay

This law creates the Diane B. Allen Equal Pay Act. The law 
strengthens protections against employment discrimina-
tion and promotes equal pay for all groups protected from 
discrimination. The law makes it an unlawful employment 
practice for an employer to discriminate against employ-
ees who are a member of a class protected against discrimi-
nation by paying them a rate of compensation, including 
benefits, that is less than the rate paid to employees not of 
the class for substantially similar work, when viewed as a 
composite of skill, effort, and responsibility. It prohibits any 
employer paying a rate in violation of the law from reduc-
ing the rate of compensation of any employee to comply 
with the law. 
The law permits an employer to pay a different rate of com-
pensation if it demonstrates that (1) the differential is made 
pursuant to a seniority system or a merit system or is based 
on legitimate, bona fide factors other than sex or other char-
acteristics of members of a protected class, such as training, 
education, experience, or the quantity or quality of produc-
tion, (2) each factor is applied reasonably, (3) one or more of 
the factors account for the entire wage differential, and (4) 
the factor or factors do not perpetuate a differential based 
on sex or other characteristic of members of a protected 
class, are job-related, and are based on legitimate business 
necessities. 
In addition, the law prohibits an employer from retaliating 
against an employee for discussing with or disclosing to 
other employees or former employees, attorneys, or gov-
ernment agencies information about job titles, occupational 
categories, rates of compensation, gender, race, ethnicity, 
military status, or national origin of current or former em-
ployees. The law prohibits an employer from requiring, as 
a condition of employment, any current or prospective em-
ployee to waive rights under the law. 
The law provides that if the director of the Division on 
Civil Rights finds that the respondent has engaged in any 
unlawful employment practice or unlawful discrimination, 
the affirmative action taken by the director may include the 
awarding of three-fold damages to the person or persons 
aggrieved by the violation. The law also provides that if a 
jury determines that an employer is guilty of an unlawful 
employment practice, the judge is required to award three 
times any monetary damages to the person or persons ag-
grieved by the violation. In addition, the law makes it a vio-
lation for an employer to require an employee to agree to 
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any reduction of any applicable statute of limitations.

Cite: 2018 NJ SB104, NJ Pub. Ch. 9 (18 pages)

Enactment: 4/24/2018

Effective: 7/1/2018

http://njleg.state.nj.us/2018/Bills/AL18/009_.PDF

Oregon

Analysis

Overtime

BOLI’s new regs clarify Oregon’s overtime law for 
manufacturers

by Calvin L. Keith

The Oregon Bureau of Labor and Industries (BOLI) has 
issued new regulations that provide some clarity on Ore-
gon’s overtime law for manufacturing facilities. 

A little background 

In December 2016, BOLI abruptly changed a long-es-
tablished interpretation of overtime rules for mills, facto-
ries, and manufacturing facilities. As a result, those facili-
ties would have been subject to double counting for some 
overtime (see “BOLI pulls a switcheroo on overtime calcu-
lations” on pg. 1 of our February 2017 issue). In response, 
the Oregon Legislature passed House Bill (HB) 3458, which 
eliminated double counting of overtime. 

Unfortunately, as part of the quid pro quo demanded by 
opponents of the bill, the new law limits the number of work 
hours for individual employees at a manufacturing facility 
to 55 hours in one week. Employees may consent in writing 
to work up to an additional five hours in a week. The law 
provides an exception for certain types of undue hardships 
when perishable products must be processed after harvesting, 
slaughter, or catch (see “Oregon legislative session ends: Em-
ployers win a few and lose a few” on pg. 1 of our August 2017 
issue). 

BOLI established regulations implementing the new 
law that became effective January 1, 2018. While many of 
the regulations simply parrot the law, there are some im-
portant enhancements. 

Highlights of new overtime regs 

HB 3458 applies to employees who work in manufac-
turing facilities, factories, and mills, but BOLI has issued an 
extensive set of exclusions from the law. The regulations at-
tempt to limit the law’s scope to employees who are actively 
involved in the manufacturing process. 

First, covered employees must work in the mill, factory, 
or manufacturing facility, not merely be associated with it. 
Employees who work as guards or make repairs or conduct 
maintenance on the buildings, equipment, or machinery 
are not covered. Employees who serve food in the mess 
halls are not covered. Supervisors and managers are not 
covered, nor are employees who work in shipping or whose 
duties are primarily administrative in nature. In short, any 
employee “who is not engaged in the direct processing of 
goods in the usual course of [his] duties” is not covered. 

HB 3458 also makes it clear that employees who are 
subject to a collective bargaining agreement (CBA) are not 
covered if the CBA in effect at their worksite limits the re-
quired hours of work and provides for overtime pay. The 
law also anticipates situations in which a CBA has expired, 
providing that if the limits on working hours and overtime 
pay continue to be in effect, employees will not be subject to 
the law. Employees covered by a CBA will be subject to the 
law if they are on strike or locked out, or if the employer has 
implemented new terms and conditions of employment. 

The law allows employees to request or agree in writ-
ing to work more than 55 hours in a week. BOLI has pro-
vided a template for written consent. However, the regula-
tions make it clear that employers are not required to use 
that document as long as they receive written consent or a 
written request that contains the information required by 
the law. The new rules require employees to provide notice 
of their withdrawal of consent at least seven days before the 
start of the workweek for which the consent is withdrawn. 
If an employer relies on the undue hardship exception, an 
employee’s written consent to work additional hours must 
be in a form prescribed by BOLI and contain the informa-
tion required by the law. 

Application of the law is based on determinations of a 
standard workday and workweek. Employers have the right 
to select a standard workday and workweek. If an employer 
fails to designate a standard workday, BOLI will consider 
the workday for any employee to be from the time he com-
mences work until 24 hours later. Similarly, the workweek 
will be from the time the employee first starts work in a 
week until seven days later. 

Bottom line 

Employers covered by HB 3458 that haven’t already 
done so should clarify their work rules and establish a 
standard workday and workweek. You should also plan 
to manage and staff your facility so you can complete the 
necessary work without working employees more than 55 
hours (or 60 hours if employees volunteer for more hours). 
You must decide whether to use the BOLI form or another 
form to document employees’ consent to work 60 hours. If 
you can rely on the perishable goods exception, carefully 
review the rules and obtain the required BOLI forms. 

Employers that have a unionized workforce should 
review their CBA to determine whether it limits hours 
worked and provides for overtime pay. Unionized employ-
ers may also wish to consider whether to negotiate an hours 
limitation higher than the limit provided for under the new 
Oregon law. While unions likely will oppose increases in 
mandatory overtime limits, they may consider an increase 
in maximum volunteer overtime hours limits. 

Excerpted from Oregon Employment Law Letter 
Calvin L. Keith, Julia Markley, Edward Choi, Editors 
Perkins Coie LLP

Washington

Employment Discrimination
d, ec, conf

Employment agreements
This law provides that an employment agreement is void 
and unenforceable if it requires an employee to waive 
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her right to file a complaint under the state or federal an-
tidiscrimination law or requires a discrimination claim 
to be resolved using a dispute resolution process that is 
confidential.
Cite: 2018 WA SB6313, WA Pub. Ch. 120 (1 page)
Enacted: 6/7/2018

Effective: 6/7/2018

http://lawfilesext.leg.wa.gov/biennium/2017-18/Pdf/
Bills/Session%20Laws/Senate/6313-S.SL.pdf

Employment Discrimination
d, reld

Religious affiliation

This law makes it an unfair practice for an employer to re-
quire that an employee disclose his sincerely held religious 
affiliation or beliefs unless the disclosure is for the purpose 
of providing a religious accommodation at the request of 
the employee. The law also prohibits requiring or authoriz-
ing an employee to disclose information about the religious 
affiliation of another employee unless the other employee 
expressly consents to the disclosure and has knowledge of 
the purpose for the disclosure.

Cite: 2018 WA HB2097, WA Pub. Ch. 303 (4 pages)

Enacted: 3/28/2018

Effective: 6/7/2018

http://lawfilesext.leg.wa.gov/biennium/2017-18/Pdf/
Bills/Session%20Laws/House/2097.SL.pdf

Sexual Harassment
sh, ec

Prohibits certain nondisclosure agreements

This law prohibits employers from requiring an employ-
ee, as a condition of employment, to sign a nondisclosure 
agreement that prevents the employee from disclosing 
sexual harassment or sexual assault occurring in the work-
place, at work-related events coordinated by or through 
the employer, or between employees off the employment 
premises. Any nondisclosure agreement signed by an em-
ployee as a condition of employment that prevents the dis-
closure or discussion of sexual harassment or sexual assault 
is against public policy and is void and unenforceable.

Cite: 2018 WA SB5996, WA Pub. Ch. 117 (1 page)

Enacted: 3/21/2018

Effective: 6/7/2018

http://apps2.leg.wa.gov/billsummary?Year=2017&BillNu
mber=5996&Year=2017&BillNumber=5996

Unfair Labor Practices
ulc, sol

Statute of limitations

This law provides that under the state collective bargaining 
statutes, the statute of limitations for unfair labor practice 
complaints filed in superior court is six months.

Cite: 2018 WA SB6231, WA Pub. Ch. 252 (1 page)

Enacted: 3/23/2018

Effective: 6/7/2018

http://lawfilesext.leg.wa.gov/biennium/2017-18/Pdf/
Bills/Session%20Laws/Senate/6231.SL.pdf

Workplace Safety
os, sh, pp

Adoption of model sexual harassment policy
This law requires the Human Rights Commission (HRC) to 
convene a work group to develop model policies and best 
practices for employers and employees to keep workplaces 
safe from sexual harassment. The HRC must adopt model pol-
icies and best practices developed by the work group and post 
the model policies and best practices on its website by January 
1, 2019. Within 30 days of the HRC adopting model policies 
and best practices, the Department of Labor and Industries 
must post the policies and best practices on its website.
Cite: 2018 WA SB6471, WA Pub. Ch. 121 (3 pages)
Effective: 3/21/2018
Enacted: 6/7/2018
http://lawfilesext.leg.wa.gov/biennium/2017-18/Pdf/
Bills/Session%20Laws/Senate/6471.SL.pdf

Wisconsin

Employment Matters
d, wages

Preemption of local authority by state
This law preempts local governments from enacting or en-
forcing ordinances related to various employment matters, 
including regulations related to employment discrimina-
tion; regulations related to wage claims and collections; 
regulation of employee hours and overtime, including the 
scheduling of employee work hours or shifts; regulations 
related to the employment benefits an employer may be re-
quired to provide to its employees; and regulations related 
to an employer’s right to solicit information regarding the 
salary history of prospective employees. The law prohibits 
any city, village, town, or county from enacting or enforcing 
an ordinance regarding any of those matters.
Cite: 2018 WI AB748 (8 pages)
Enacted: 4/16/2018
Effective: 4/18/2018
https://docs.legis.wisconsin.gov/2017/related/
proposals/ab748.pdf

Analysis

Workers’ Compensation

Legislature reaffirms the worker’s compensation 
exclusive remedy

by Aneet Kaur

Employers that hire temporary workers may have been 
startled by a recent decision from a Wisconsin appeals court 
ruling that a temporary worker can sue the host employer 
for wrongful acts—i.e. for damages under a theory of neg-
ligence. Indeed, the decision ran counter to the widely ac-
cepted understanding of the worker’s compensation exclu-
sive remedy provision.
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Fortunately, recent legislation has corrected the ap-
peals courts’ unduly literal reading of the statute. Read on 
for more guidance on the worker’s comp exclusive remedy 
provision and how the legislature has reacted to protect it.

Exclusive remedy provision 

The Wisconsin Worker’s Compensation Act (WCA) is 
best described as a compromise between employers and 
employees. Employers (via their insurance carriers) agreed 
to compensate employees for work injuries, even if the em-
ployee was at fault. In exchange, employees agreed to ac-
cept more modest worker’s comp benefits and give up the 
right to pursue more lucrative claims. 

This compromise—often referred to as the “exclusive 
remedy”—provides that the right to recover worker’s comp 
benefits is an injured employee’s sole remedy against the 
employer, any other employee of the same employer, and 
the worker’s comp carrier. In other words, with minor ex-
ceptions, an employee who sustains a work-related injury 
cannot pursue more monetarily lucrative claims.

The exclusive remedy provision has also been expand-
ed to protect “host employers”—i.e. businesses that borrow 
workers from a temporary staffing agency. Specifically, 
the law provides that while an injured employee of a temp 
agency can pursue worker’s comp benefits against his em-
ployer (the agency), he can’t sue the host employer for negli-
gence. Thus, the injured worker is limited to worker’s comp 
from the staffing agency.

Appeals court’s interpretation

Bad facts sometimes make for bad law. In a recent de-
cision, the court of appeals held that a deceased employ-
ee’s estate could pursue the more lucrative claim against 
his host employer. The facts of the case may have played a 
part in the decision.

Carlos Rivera was killed in a single vehicle accident 
while employed by Alex Drywall. He was survived by five 
children, including two minor children. At the time of the 
accident, Alex Drywall had loaned him out to Alpine Insu-
lation as a temporary worker. Thus, he was actually a pas-
senger in a vehicle owned by Alpine and insured by West 
Bend Insurance.

There was no dispute that the accident was caused by 
negligence on the part of the driver, another temporary 
employee. Under the commonly understood interpretation 
of the worker’s compensation exclusive remedy provision, 
Rivera’s estate (and his five children) would be limited to 
death benefits under the WCA. Monetarily, this remedy 
would pale in comparison to the possibilities of a claim un-
der a theory of liability.

The court of appeals ruled that Rivera’s estate could pur-
sue the more lucrative negligence claims against Alpine. It 
based its reasoning on a literal reading of the state law. Spe-
cifically, the relevant law read (with emphasis added by the 
court), “No employee of a temporary help agency who makes 
a claim for compensation may make a claim . . . against . . .  
any employer that compensates the temporary help agency 
for the employee’s services.”

The court ruled that the exclusive remedy provision 
only applies to an employee “who makes a claim for com-
pensation.” Here, Rivera’s estate hadn’t made a worker’s 
comp claim against his employer. Thus, the court concluded 
that the exclusive remedy provision didn’t apply. In essence, 
it interpreted the Act to give temporary workers the choice 
between pursuing worker’s comp benefits against their em-
ployer (the staffing agency) or filing lawsuits against the 
host employer.

Recent remedy

This holding was cause for concern for employers that 
use temporary workers, as well as temporary staffing agen-
cies themselves. One of the reasons why host employers 
turn to staffing agencies is to fill a temporary gap through 
a feasible means. Indeed, temporary employees allow them 
to avoid costs associated with recruiting and training per-
manent employees, as well as avert liability for worker’s 
comp or unemployment benefits.

However, the decision opened the door for even greater 
liability. It was cause for concern for employers and insur-
ance carriers that were suddenly exposed to unexpected 
liability.

The Wisconsin legislature reacted swiftly to the deci-
sion. Just weeks after the ruling, the legislature enacted 
2017 Wisconsin Act 139 to eliminate this loophole. Specifi-
cally, the statute was amended to replace the word “makes” 
with the phrase “has the right to make.” The result is that 
if an employee could file a worker’s comp claim, she can’t 
pursue a lawsuit against the host employer.

Significantly, this amendment applies only to claims 
for compensation filed on or after March 2, 2018. Not sur-
prisingly, a petition for review is currently pending before 
the Wisconsin Supreme Court in an effort to reverse the ap-
peals court’s holding for claims filed before March 2. Given 
the legal question presented, the supreme court may very 
well take up the issue. Ehr v. W. Bend Mut. Ins. Co. (In re 
Estate of Rivera), No. 2017AP142 (Wis. Ct. App. Jan. 9, 2018).

Bottom line

The Act’s exclusive remedy provision remains intact. 
Although not perfect, the provision provides stability and 
assurance for both employers and employees. It insulates 
employers from potentially significant liability and pro-
vides injured employees with benefits, irrespective of 
negligence.

The Ehr decision and the legislative amendment that 
followed give two important lessons. First, it’s important 
to be involved in the legislative process. You can bet that 
employers and insurance carriers played a role in the swift 
passage of the amendment. And second, at least in some 
situations, the particularly tragic facts of a case may affect 
the way the pendulum swings.

Excerpted from Wisconsin Employment Law Letter 
Troy D. Thompson, Leslie A. Sammon, Saul Glazer, Michael J. 
Modl, Michael J. Westcott, Editors 
Axley Brynelson LLP
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Regulations

Alabama

Licensure—Healthcare Professionals

Applications for medical practice

The Alabama State Board of Medical Examiners amended, 
repealed, and replaced applications for various medical 
practices, including the practice of medicine, physician as-
sistant, anesthesiologist assistant, certified nurse practitio-
ner, and certified nurse midwife.
Cite: Ala. Admin. Code r. 540-X-3, 4, 7, 9, 12, 18 (31 Ala. 
Admin. Mthly. 6, 03/30/2018) (87 pages)
Adopted: 3/30/2018
Effective: 3/10/2018
www.alabamaadministrativecode.state.al.us/docs/
mexam/MEXAMAPP.pdf

Licensure—Healthcare Professionals

Nursing practice
The Board of Nursing amended rules for nursing education 
programs, licensure, standards, continuing education, re-
newal, and fees.
Cite: Ala. Admin. Code r. 610-X-4-.01, .07, et seq. (31 Ala. 
Admin. Mthly. 6, 03/30/2018) (21 pages)
Adopted: 3/20/2018
Effective: 3/8/2018
www.alabamaadministrativecode.state.al.us/docs/
nurs/610-X-4.pdf

California

Licensure

Veterinary licensure fee schedule
The Veterinary Medical Board adopted emergency amend-
ments to regulations increasing a variety of fees for applica-
tion, registration, and renewal of veterinarian, veterinarian 
premises, and registered veterinary technician licenses.
Cite: Cal. Code Regs. tit. 14, § 2070, 2071 (CRNR 2018, No. 
11-Z, 03/16/2018, page 460) (4 pages)
Adopted: 3/5/2018
Effective: 3/5/2018
https://govt.westlaw.com/calregs/Search/Index

Occupational Safety

Electrical safety orders

The Occupational Safety and Health Standards Board 
amended the electrical safety orders to be at least as effec-
tive as existing federal standards, covering electrical power 
generation, transmission, and distribution and electrical 
protective equipment.
Cite: Cal. Code Regs. tit. 8 § 2320.11, 2940.11, et seq. (CRNR 
2018, No. 10-Z, 03/09/2018, page 425) (42 pages)

Adopted: 2/27/2018

Effective: 4/1/2018

https://govt.westlaw.com/calregs/Search/Index

Occupational Safety

Hotel housekeeping musculoskeletal injury 
prevention

The Occupational Safety and Health Standards Board ad-
opted a comprehensive standard to address occupational 
hazards faced by housekeepers in the hotel and hospitality 
industry.

Cite: Cal. Code Regs. tit. 8, § 3345 (CRNR 2018, No. 12-Z, 
03/23/2018, page 495) (3 pages)

Adopted: 3/9/2018

Effective: 7/1/2018

https://govt.westlaw.com/calregs/Search/Index

Colorado

Licensure—Healthcare Professionals

Licensure of and practice by physician assistants

The Colorado Medical Board amended regulations for 
physician assistants, including qualifications for licensure 
application, the extent and manner in which a physician 
assistant may perform delegated practice of medicine, re-
sponsibilities of supervisors, prescription and dispensing of 
drugs, and reporting requirements.

Cite: 3 C.C.R. 713-7-400 (41 CR 6, 03/25/2018, page 325) 
(15 pages)

Adopted: 2/15/2018

Effective: 4/14/2018

www.sos.state.co.us/CCR/Upload/AGORequest/
AdoptedRules02018-00002.doc

Delaware

Licensure—Healthcare Professionals

Polysomnography licensure

The Polysomnography Advisory Council amended regula-
tions governing the practice of polysomnography to allow 
respiratory therapists with specific sleep credentials to act 
as supervisors to polysomnographic trainees.
Cite: 24-1725 Del. Admin. Code (21 DE Reg. 734, 
03/01/2018) (7 pages)
Adopted: 2/6/2018
Effective: 3/1/2018
http://regulations.delaware.gov/register/march2018/
final/21%20DE%20Reg%20734%2003-01-18.pdf

Licensure—Healthcare Professionals

Practice of nursing
The Board of Nursing amended regulations for conformity 
to current law, including to clarify that an APRN isn’t re-
quired to maintain a collaborative agreement after obtaining 
two years and 4,000 hours of collaboration. The regulations 
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also update definitions, eliminate the provision precluding 
APRNs from prescribing medications to individuals who 
aren’t established patients, and eliminate certain crimes 
from the exhaustive list of crimes substantially related to 
the practice of nursing.

Cite: 24-1900 Del. Admin. Code (21 DE Reg. 735, 
03/01/2018) (63 pages)
Adopted: 2/13/2018
Effective: 3/1/2018
http://regulations.delaware.gov/register/march2018/
final/21%20DE%20Reg%20735%2003-01-18.pdf

Illinois

Occupational Safety—Transportation

Service hours for commercial drivers
The Department of Transportation adopted the latest edi-
tion of 49 CFR 395, which implements electronic logging 
devices (ELDs) to track service hours for drivers of com-
mercial motor vehicles, replacing, with some exceptions, 
the use of paper log books in the state.
Cite: 92 Ill. Adm. Code 395 (42 Ill. Reg. 5918, 03/30/2018) 
(9 pages)
Adopted: 3/30/2018
Effective: 3/14/2018
www.cyberdriveillinois.com/departments/index/
register/volume42/register_volume42_issue13.pdf

Iowa

Occupational Safety and Health

Adoption of federal standards

The Labor Services Division adopted federal occupational 
safety and health standards related to beryllium exposure, 
with a new rule to limit exposure to 0.2 micrograms per cu-
bic liter on an eight-hour time-weighted basis and a short-
term exposure limit of 2.0 micrograms per cubic meter over 
a 15-minute sampling.
Cite: Iowa Admin. Code r. 875, ARC 3721C (IAB, 
03/28/2018, page 2417) (3 pages)
Adopted: 3/7/2018
Effective: 5/11/2018
www.legis.iowa.gov/docs/aco/bulletin/03-28-2018.pdf

Louisiana

Licensure

Plumber licenses

The Plumbing Board adopted amendments to regulations 
related to definitions, license fees, and continuing profes-
sional education programs for tradesmen, journeymen, 
master plumbers, gas fitters, and master gas fitters.
Cite: La. Admin. Code tit. 46, §§ 101, 1001, 1002 (44 LR 633, 
03/20/2018) (5 pages)
Adopted: 3/20/2018

Effective: 3/20/2018
www.doa.la.gov/osr/REG/1803/1803.pdf

Maine

Licensure—Healthcare Professionals

Licensure in medicine, nursing, and osteopathy
The Board of Licensure in Medicine, the State Board of 
Nursing, and the Board of Osteopathic Licensure adopted 
a joint rule related to prescribing controlled substances for 
treatment of pain, establishing principles for proper pain 
management and including universal precautions for pre-
scribing opioids.
Cite: 02-373, 02-380, 02-383 CMR 21 (Maine Weekly 
Notices of State Rulemaking, 03/21/2018) (19 pages)
Adopted: 3/21/2018
Effective: 3/24/2018
www.maine.gov/sos/cec/rules/02/383/383c021.docx

Maryland

Ethics

Real estate appraisers code of ethics
The Commission of Real Estate Appraisers, Appraisal 
Management Companies, and Home Inspectors adopted 
the Uniform Standards of Professional Appraisal Practice 
2018-1019 Edition, including Preamble, Ethics Rule, Scope 
of Work Rule, Jurisdictional Exception, Supplemental Stan-
dards, Definitions, and Standards 1, 2, 3, and 4.
Cite: COMAR 09.19.05.01 (45:5 Md. Reg. 284, 03/02/2018) 
(1 page)
Adopted: 2/13/2018
Effective: 3/12/2018
www.dsd.state.md.us/comar/comarhtml/09/09.19.05.01.htm

Workers’ Compensation

Workers’ compensation regulations

The Workers’ Compensation Commission adopted amend-
ments to regulations for filing and amending claims, legal 
representation and fees, vocational rehabilitation practitio-
ners, medical and surgical fees, settlements, responsibilities 
of insurers, and individual employer self-insurers.
Cite: COMAR 14.09.01, .02, et seq. (45:5 Md. Reg. 288, 
03/02/2018) (8 pages)
Adopted: 2/8/2018
Effective: 3/12/2018
www.dsd.state.md.us/COMAR/subtitle_chapters/14_
Chapters.aspx#Subtitle09

Michigan

Occupational Safety

Overhead and gantry cranes

The Department of Licensing and Regulatory Affairs ad-
opted amendments to rules governing the safe installation, 
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maintenance, and operation of top-running overhead and 
gantry single and multiple girder cranes in, about, and 
around places of employment.
Cite: AC, R 408.11801, R 408.11807, et seq. (2018 MR 3, 
03/01/2018, page 4) (15 pages)
Adopted: 2/1/2018
Effective: 2/8/2018
www.michigan.gov/documents/opt/
MR3_030118_615807_7.pdf

Occupational Safety

Personal protective equipment

The Department of Licensing and Regulatory Affairs re-
scinded, added, and adopted amendments to rules apply-
ing to all places of general industry employment in the state.
Cite: AC, R 408.13301, R 408.13301a, et seq. (2018 MR 3, 
03/01/2018, page 19) (15 pages)
Adopted: 2/1/2018
Effective: 2/8/2018
www.michigan.gov/documents/opt/
MR3_030118_615807_7.pdf

Occupational Safety

Powered industrial trucks

The Department of Licensing and Regulatory Affairs 
amended rules governing the use of powered industrial 
trucks, with standards adopted by reference, requirements 
for warning devices and lights, and restrictions of use.
Cite: AC, R 408.12111, R 408.12131, et seq. (2018 MR 3, 
03/01/2018, page 34) (4 pages)
Adopted: 2/1/2018
Effective: 2/8/2018
www.michigan.gov/documents/opt/
MR3_030118_615807_7.pdf

Ohio

Workers’ Compensation

Employer handicap reimbursement

The Bureau of Workers’ Compensation amended rules to 
authorize a handicap reimbursement for claims for lump-
sum settlements.
Cite: Ohio Admin. Code 4123-3-35 (Register of Ohio, 
03/26/2018) (8 pages)
Adopted: 3/26/2018
Effective: 4/5/2018
www.registerofohio.state.oh.us/pdfs/4123/0/3/4123-3-
35_PH_FF_A_RU_20180326_0821.pdf

Tennessee

Workers’ Compensation

Electronic medical billing

The Bureau of Workers’ Compensation adopted rules to 
provide a legal framework for electronic billing, processing, 
and payment of medical services and products provided to 
an injured employee.
Cite: Tenn. Comp. R. & Regs. 0800-02-26 (Tennessee 
Secretary of State website, 03/18/2018) (19 pages)
Adopted: 12/13/2017
Effective: 3/13/2018
http://publications.tnsosfiles.com/rules_filings/12-10-17.
pdf

Texas

Licensure—Healthcare Professionals

Active practice requirement

The Texas Medical Board adopted amendments so that re-
medial measures for applicants lacking active practice more 
clearly comport with legislation that prohibits the board 
from requiring maintenance of certification by an applicant 
to be eligible for a medical license.
Cite: 22 TAC § 163.11 (43 TexReg 1862, 03/23/2018) (1 page)
Adopted: 3/7/2018
Effective: 3/27/2018
http://texreg.sos.state.tx.us/public/readtac$ext.
TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_
ploc=&pg=1&p_tac=&ti=22&pt=9&ch=163&rl=11

Virginia

Healthcare Professionals

Identification badges

The Board of Nursing amended rules to require that the 
name identification on a badge for healthcare practitioners 
shall follow the policy of the healthcare setting in which the 
nurse is employed.
Cite: 18 VAC 90-19 (34 VA Regs. Reg. 1388, 03/05/2018) 
(1 page)
Adopted: 2/5/2018
Effective: 4/4/2018
http://register.dls.virginia.gov/details.aspx?id=6849


