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Part of your Illinois Employment Law Service

by Steven L. Brenneman

A candidate for a truck driver job failed 
his preemployment drug test. He claimed 
the company’s safety manager torpedoed his 
request for a new test of the split sample be-
cause of his race. The U.S. 7th Circuit Court 
of Appeals (whose rulings apply to all Illinois 
employers) recently sorted out the issues in 
another “cat’s-paw” case.

Test drive
Robin Turner applied for a truck 

driver position with Hirschbach Motor 
Lines, a commercial trucking company. 
The employer offered him a job contin
gent upon his completion of orientation 
and a preemployment drug test.

During orientation, Turner under
went the required drug test. The inde
pendent medical facility that collected 
the sample sent it to a laboratory for 
testing. In accordance with U.S. Depart
ment of Transportation (DOT) regula
tions, the lab split the sample in two, 
tested one sample, and stored the other 
one. Turner tested positive for mari
juana, and the result was reported to 
Hirschbach’s independent medical re
view officer (MRO). The MRO then in
formed the company that Turner tested 
positive for marijuana.

Enter Lester Winegarden, Hirsch
bach’s safety officer. Winegarden’s job 
was to notify Turner of the positive test 

result and to inform him that he had the 
right to request that the second half of 
the split sample be tested by a differ
ent lab. Turner told Winegarden that he 
wanted the split test.

Time to split
However, the split test never took 

place, and the parties disputed why. 
Turner said Winegarden told him that 
the split test would be a “waste of time” 
and that he was “never going to pass the 
test.” Turner allegedly asked Winegar
den, “Are you telling me there’s some 
racial b___s___ you’re pulling me into?” 
Winegarden allegedly responded, 
“Yeah, you got it. You got it now.”

Turner alleged that Winegarden 
then canceled the split test by falsely 
telling the MRO that Turner had 
changed his mind. For his part, Wine
garden denied the allegations and said 
he would have canceled the split test 
only if Turner had told him to do so.

After the initial positive test result 
was verified by the MRO and sent to 
Hirschbach, Turner decided to leave 
the company’s orientation program and 
was not hired. Nancy Thompson, the 
manager in charge of evaluating candi
dates, decided to reject Turner’s applica
tion. In accordance with DOT regula
tions, Hirschbach reported the positive 
drug test to an industry consortium 
from which other employers could seek 
test results.
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After filing the requisite administrative charge, 
Turner sued Hirschbach under Title VII of the Civil 
Rights Act of 1964, claiming the company refused to hire 
him because of his race. He also claimed a violation of 
Illinois common law on civil conspiracy. A federal judge 
in Rockford entered judgment in favor of Hirschbach 
without a trial. Turner appealed to the 7th Circuit.

Into the weeds
Turner’s race discrimination claim was based on the 

socalled cat’spaw theory of liability, in which a biased 
nondecision maker convinces the decision maker to 
take adverse action against the employee. The theory is 
named after an old fable about a monkey that persuades 
a cat to pull chestnuts from the embers of a fire, only to 
take the reward for himself and leave the cat nursing 
a burned paw. Under the theory, Turner had to offer 
evidence that the racial animus of Winegarden, who 
was not the decision maker, was a proximate cause of 
Thompson’s decision not to hire him.

Joint effort
Turner had evidence (his own testimony) that Wine

garden canceled the split test and acted based on racial 
animus. The problem was that Turner lacked evidence 
to show that Winegarden’s alleged racial bias caused 
him not to be hired. Turner produced no evidence that 
the initial drugtest result was unreliable or that the split 
test would have been negative. It was undisputed that 
Thompson would not hire someone who failed a drug 
test. Therefore, the 7th Circuit ruled that the lower court 
correctly found in Hirschbach’s favor on Turner’s Title 
VII claim.

Turner fared no better on his commonlaw civil con
spiracy claim. Under Illinois common law, a civil con
spiracy requires (1) an agreement between two or more 
persons to accomplish an unlawful purpose or a lawful 
purpose by unlawful means and (2) at least one wrong
ful act by one of the coconspirators in furtherance of the 
agreement that caused an injury to the claimant. There 
was no evidence that the MRO agreed with Winegarden 
to cancel the second test against Turner’s wishes. The 
7th Circuit observed that an agreement is an essential 
element of proving a civil conspiracy. Without evidence 
of such an agreement, Turner’s claim failed. Turner v. 
Hirschbach Motor Lines, No. 153263 (7th Cir., Apr. 24, 
2017).

Up in smoke
Turner’s cat’spaw claim failed because he did not 

introduce evidence to tie Winegarden’s alleged bias to 
the company’s decision not to hire him. The 7th Circuit 
noted that Turner’s claim would have advanced if he 
had been able to show that Hirschbach treated nonblack 
applicants who failed a drug test more favorably. 

Still, the case is a useful reminder that adverse em
ployment decisions are most defensible when they are 
properly vetted. Sometimes that means you should in
vestigate a supervisor’s report about an employee’s mis
conduct or poor performance. Conducting an investiga
tion, including obtaining the employee’s side of the story, 
usually will go a long way toward insulating employers 
from cat’spaw claims.

The author can be contacted at sbrenneman@foxswibel.
com. D
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Bed, Bath & Beyond learns 
wage and hour compliance 
is no bed of roses
by Kelly SmithHaley

Exempt versus nonexempt is a question that continues to 
trip up even the most sophisticated employers. Recently, Bed, 
Bath & Beyond was sued in Illinois federal court by assistant 
store managers who claim the company incorrectly classified 
them as exempt and improperly denied them overtime pay. 
With overtime claims on the rise, employers can’t afford to hide 
under the covers when it comes to understanding the rules of 
employee classification.

Bedtime routine
Mary Przytula and Brad Brede worked as assistant 

store managers at Bed, Bath & Beyond stores in Illinois 
and New York. On July 11, 2017, they sued the retailer in 
Illinois federal court on behalf of themselves and other 
assistant store managers. Przytula and Brede claim that 
the company incorrectly classified them as exempt from 
overtime under the Fair Labor Standards Act (FLSA) and 
applicable state law, thus denying them overtime pay.

The FLSA and Illinois wage laws require employers 
to pay employees overtime at 1½ times their regular rate 
of pay for all hours worked in excess of 40 in a work
week. However, the laws provide an exemption for em
ployees employed in bona fide executive, administrative, 
professional, and outside sales positions.

Tangled up
According to Przytula and Brede, the company im

properly classified them as exempt under the executive 
exemption to avoid paying overtime. Przytula and Brede 
claim that they worked registers and the customer ser
vice desk, performed general customer service, packed 
shelves, and cleaned the stores by taking out trash, 
sweeping, and mopping, just as hourly employees did.

The case is just getting started, and Bed, Bath & Be
yond has not yet responded to the claims. However, in 
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order to show that the executive exemption applied to 
the assistant store managers, the company will have to 
establish that: 

(1) Przytula and Brede were compensated on a salaried 
basis at a rate of at least $455 per week.

(2) Their primary duty was managing a department or 
subdivision of a store.

(3) They customarily and regularly directed the work 
of at least two other fulltime employees.

(4) They had the authority to hire or fire other employ
ees, or their suggestions and recommendations re
garding hiring, firing, advancement, promotion, 
or other changes of status of other employees were 
given particular weight. 

Whether the company will be able to do that is a 
question for another day. Przytula v. Bed, Bath & Beyond, 
Inc., No. 17cv05124 (N.D. Ill., July 11, 2017).

Comforter
Like that 20 percent off coupon you didn’t know you 

needed until it arrived in your mailbox, the suit against 
Bed, Bath & Beyond gives us something of value. It’s a 
reminder to carefully examine how you classify your 
exempt and nonexempt employees. Indeed, classifying 
employees as exempt or nonexempt from overtime is 
one of the most important HR tasks facing employers. 
Here are a few suggestions to consider when making 
such a classification.

First, ensure you have an accurate assessment of all 
the duties an employee actually performs. Don’t just look 
at duties listed on a written job description. Consider ob
serving the employee in action and interviewing man
agers and colleagues about her tasks. If the written job 
description does not reflect what you observe, revise it.

Second, after you understand what the employee’s 
duties are, determine which of the duties is “primary” 
within the meaning of the FLSA. Some things to consider 
include but are not limited to (1) the amount of time the 
employee spends on the task each day, (2) whether the 
task is more important than her other duties, (3) whether 
she is supervised, and (4) whether she is paid more than 
other workers who do not perform exempt work.

Put it to bed
Once you have a handle on an employee’s primary 

duties, it’s time to consider which exemptions may 
apply—e.g., executive, administrative, learned profes
sional, or one of the other exemptions set forth in the 
FLSA. Each of the exemptions has a list of detailed rel
evant requirements. An overview of the requirements of 
each of the exemptions can be found on fact sheets on 
the U.S. Department of Labor’s (DOL) website. Finally, 
remember that if the employee does not meet those 

requirements, then she must be classified as nonexempt. 
No ifs, ands, or “beds” about it.

The author can be contacted at ksmithhaley@foxswibel.
com. D
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Trump’s parental leave 
plan likely will leave 
employers footing bill

President Donald Trump’s latest budget proposal calls for 
six weeks’ paid leave for new parents. And while the employee 
wage replacement that comes with the leave would be paid out 
by states, experts say states will have to draw at least some of 
the funding from businesses.

The program likely would lead to a significant tax on em-
ployers in the form of increased unemployment insurance (UI) 
taxes, according to Lisa Horn, director of congressional affairs 
for the Society for Human Resource Management (SHRM).

Who gets leave?
An earlier Trump paid parental leave proposal made 

during his campaign appeared to exclude fathers, adop
tive parents, and samesex partners. The new proposal 
contains few details about eligibility, but it does say the 
leave would be available to new mothers and fathers, in
cluding adoptive parents. It goes on, however, to say that 
it would ensure “all families” can afford to take time 
to recover from childbirth and bond with a new child 
without worrying about paying their bills.

The proposal doesn’t set out any other eligibility re
quirements, such as job tenure (like the Family and Med
ical Leave Act (FMLA) does), fulltime employment sta
tus, or an income ceiling. It also doesn’t say whether the 
law would include job protection for employees who seek 
parental leave or whether states would have to provide at 
least a certain percentage of income replacement. Those 
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details may be left to Congress (because this plan would 
require new federal legislation) or individual states.

Several states already have programs with some 
similar features, but they were created through exist
ing temporary disability insurance programs and were 
funded by employee payroll taxes. The programs gener
ally offer between 55 percent and 66 percent of an em
ployee’s pay, subject to a cap.

And who pays?
According to Trump’s proposal, the program would 

use the UI system as a base, and expenses would be off
set by reforms to that system. Those changes include 
reducing improper payments, helping unemployed 
workers find jobs more quickly, and—most notably—
encouraging states “to maintain reserves in their Unem
ployment Trust Fund accounts.”

The problem with that third item is that according 
to the U.S. Department of Labor (DOL), many states de
pleted those trust funds during the recession. By the be
ginning of 2017, only 21 states had reached the “minimal 
level of adequate solvency,” according to the DOL’s State 
Unemployment Insurance Trust Fund Solvency Report 2017.

To resolve that issue, the administration would re
quire states to increase their UI payroll taxes, according 
to the Committee for a Responsible Federal Budget. And 
in most states, those taxes are paid solely by employers.

Horn agreed with that assessment. “You can easily 
get to a scenario where this is going to lead to a signifi
cant tax increase on employers.”

There are also concerns with intertwining parental 
leave and UI. “This is a serious departure from the origi
nal intent of and purpose of the UI system,” whose pur
pose is to provide wage replacement to involuntarily un
employed workers, Horn said. Claimants must be able, 
available, and willing to work; with someone taking pa
rental leave, that’s not necessarily the case. Adding leave 
takers to the claimant pool jeopardizes benefits for the 
unemployed, she said.

Reactions
Trump’s plan has received little praise from either 

side of the aisle. Democrats in Congress say it doesn’t 
go far enough. Republican lawmakers say that while 
providing assistance to working parents is a “worthy 
endeavor,” they’re concerned with the costs and about 
adding more federal mandates for employers.

The National Partnership for Women & Families, 
responding to the proposal, voiced support for the Fam
ily and Medical Insurance Leave Act instead. That bill 
that would provide 12 weeks’ paid leave for a variety 
of reasons. Wages would be replaced at 66 percent and 
would be funded through both employee and employer 
contributions.

And SHRM has its own proposal: a federal law that 
would allow employers to opt into a nationwide leave 
program and in turn receive permission to opt out of 
state and local requirements. If employers choose to opt 
into the federal program, SHRM says they would no 
longer be subject to state and local leave laws and could 
be exempt from emerging legislative initiatives like pre
dictable scheduling. D
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7th Circuit: Bombed interview, 
not retaliation, cost Peoria 
police officer her position
by Kelly SmithHaley

For employees, making a complaint of harassment or dis-
crimination can feel like throwing a hand grenade into the of-
fice. Although Title VII prohibits employers from retaliating 
against employees who make such complaints, many employees 
claim their coworkers or supervisors treat them poorly or take 
negative action once they complain. With retaliation claims on 
the rise, it’s time for a refresher on the basics.

Just the facts, ma’am
Donna Nicholson began working as a police officer 

in Peoria in 1991. In 2003, she was assigned to an asset 
forfeiture investigator position. In 2008, she began hav
ing problems with another officer, Jeffrey Wilson, whom 
she accused of using police equipment to put her under 
surveillance. The police department conducted an inter
nal investigation, and Wilson was suspended for 20 days. 
Nicholson then filed a discrimination charge with the 
Equal Employment Opportunity Commission (EEOC) 
based on Wilson’s conduct. The charge was eventually 
settled and dismissed.

In July 2012, the chief of police issued a general order 
that changed the department’s policy on the rotation for 
assignments. Under the new policy, all specialty assign
ments, including the asset forfeiture investigator posi
tion, would be subject to threeyear rotations. The policy 
provided that officers who had a special assignment at 
the time could seek reappointment by submitting an ap
plication and going through the interview process.

Manifest this
In October 2012, Nicholson applied to remain in the 

asset forfeiture investigator job and interviewed for the 
position. The interview panel reported that the meeting 
did not go well and that Nicholson interviewed “poorly 
[and] seemed angry and controlling.” The panel said she 
refused to answer any questions until she read aloud a 
ninepage manifesto, which was highly unusual. The 
panel ultimately selected officer Troy Skaggs for the 
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position, saying he had an outstanding interview. Nich
olson was reassigned to general patrol duties.

After her reassignment, Nicholson filed a claim for 
unlawful retaliation under Title VII in Illinois federal 
court. According to her, the police department reassigned 
her to a general patrol position in retaliation for her past 
discrimination claims, including her discrimination 
charge against Wilson. The trial court entered judgment 
without a trial in favor of the police department, and 
Nicholson appealed to the 7th Circuit.

A nay for a nay
To establish a retaliation claim under Title VII, Nich

olson had to show that (1) she engaged in statutorily pro
tected activity, (2) the police department took a materi
ally adverse action against her, and (3) there was a causal 
connection between the two events.

On appeal, the court said Nicholson could not show 
that there was a connection between her complaint 
against Wilson and her loss of the asset forfeiture investi
gator position. According to the appellate court, there was 
no evidence that the selection committee chose Skaggs 
over Nicholson because of her prior discrimination 
claims. Instead, the evidence showed that the committee 
chose Skaggs because Nicholson bombed her interview.

The 7th Circuit also stated that the passage of time 
between Nicholson’s discrimination claims and the re
assignment decision undercut her retaliation claim. The 
last of her discrimination claims was filed on Septem
ber 27, 2011. However, the selection committee did not 
appoint Skaggs to the asset forfeiture investigator posi
tion until October 2012. The passage of more than a year 
between Nicholson’s protected activity and the adverse 
employment action substantially weakened her retalia
tion claim.

Finally, the appellate court again observed that fed
eral courts do not serve as personnel departments and 
will not secondguess employers’ decisions absent evi
dence of illegal discrimination or retaliation. Even if the 

court did not think it was wise for the selection commit
tee to pick Skaggs, the decision was not irrational and 
should not be disturbed. Judgment in favor of the police 
department affirmed. Nicholson v. City of Peoria, No. 16
4162 (7th Cir., June 20, 2017).

Rap sheet
The best way to beat a claim of unlawful retaliation 

is to avoid it in the first place. Employers should have a 
written policy that clearly states that retaliation in any 
form will not be tolerated. Train supervisors and man
agers on how to implement and follow your policy. If 
you investigate a complaint of harassment or discrimi
nation, be sure to refer to and rely on your antiretalia
tion policy during and after the investigation. Finally, be 
sure to document performance issues when they occur. 
That will help you avoid a claim that you created a paper 
trail of performance problems only after an employee 
complained.

The author can be contacted at ksmithhaley@foxswibel.
com. D
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Workers win latest  
FLSA donning and doffing 
dustup with foundry
by Steven L. Brenneman

In many workplaces, determining compensable time is 
fairly straightforward—an employee gets paid starting at the 
time she clocks in and ending when she clocks out. The issue 
can become complicated, however, when an employee’s activi-
ties at the beginning or end of a shift are so necessitated by the 
nature of the work that they may also count as compensable 
time. The 7th Circuit recently examined those issues while re-
viewing a lower court’s conditional approval of a collective ac-
tion filed against a foundry.

Skin in the game
ThyssenKrupp Waupaca, Inc., operates six foundries 

that manufacture ductile and gray cast iron parts for use 
in the automotive industry and other fields. For years, 
a group of workers has pursued claims under the Fair 
Labor Standards Act (FLSA) alleging that Waupaca vi
olates the law by maintaining a longstanding practice 
of not paying them for the time they spend changing 
clothes and showering onsite at the end of their shifts. 
The employees allege that after their shifts, they are cov
ered in a layer of “foundry dust,” which can irritate the 
skin and cause lung disease if inhaled. Therefore, they 
argue that changing clothes and showering immedi
ately after shifts is indispensable to reducing health risks 
and should be deemed compensable time.
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The case has been bouncing around the federal 
courts for years and made an earlier trip to the 7th Cir
cuit that resulted in a ruling giving the workers the green 
light to proceed with their claims. In the earlier ruling, 
the appellate court noted that if the employees could in
troduce evidence of the health effects of chemical expo
sure at Waupaca’s foundries and the beneficial impact 
of showering and changing clothes (if any), then their 
claims may be viable. Back in the district court, a judge 
ruled that the employees would prevail if they could con
vince a fact finder “that changing clothes and showering 
at work will significantly reduce the risk to [their] health.”

Gathering dust
The employees introduced expert testimony from 

a certified industrial hygienist who said that changing 
clothes and showering immediately after a standard 
eighthour workday will reduce foundry dust skin con
tamination twelvefold and considerably lower the risks 
that contamination poses to employees’ health. Further, 
the hygienist opined that because foundry dust is found 
throughout the plants, any foundry worker could re
duce his risks by changing and showering immediately 
at the end of a shift. Based on the testimony and other 
evidence, the lower court certified that the employees 
could pursue a collective action under the FLSA, which 
authorizes a group of employees to sue together if they 
are similarly situated.

Left in the dust
Waupaca appealed, and the case returned to the 

7th Circuit, which was tasked with reviewing the lower 
court’s approval of the collective action. The company’s 
argument against certification was that the health risks 
vary across workers because of exposure to different 
chemicals and their different medical histories. If that’s 
true, the differences might negate the commonality re
quired for a collective action. Waupaca asserted that the 
variations could mean that some workers may derive no 
significant health benefits from showering and chang
ing clothes at the end of the workday. Therefore, those 
workers should not be entitled to be paid for the time.

The problem for the company, according to the 7th 
Circuit, was that it did not identify any such workers. 
Nor did Waupaca challenge the expert’s testimony or 
his report stating that the reduction in risks from chang
ing and showering at work would dwarf any variation 
in risks based on an individual’s particular exposure or 
medical history. Therefore, the 7th Circuit affirmed the 
lower court’s certification decision and sent the case back 
for a determination on the merits. DeKeyser v. Thyssen-
Krupp Waupaca, Inc., No. 162159 (7th Cir., June 22, 2017).

Once the dust settles
If employees engage in activities that are “an inte

gral and indispensable part of the principal activities for 

which” they are employed before or after their shifts, 
the time spent performing the activities may be com
pensable under the FLSA. Employers that remain oblivi
ous to those issues do so at their own peril. Many times, 
employers do not keep records of the amount of time 
employees spend on such activities because of the (per
haps mistaken) assumption that the activities are not 
compensable work. That only compounds the problem. 
If and when an employee (or typically a group of em
ployees) files a lawsuit claiming he is owed wages for the 
activities, the employer may not even be able to calculate 
how much time (and thus how much allegedly lost pay) 
is at issue. 

In this case, Waupaca now faces the prospect of 
being found liable for failing to pay hundreds of workers 
for time spent “decontaminating” after their shifts in the 
foundries over multiple years. And, yes, that could in
clude overtime pay. Maybe it’s time for an employment 
practices audit in your workplace.

The author can be contacted at sbrenneman@foxswibel.
com. D
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Best practices for employers 
under EEOC’s new SEP

The Equal Employment Opportunity Commission 
(EEOC) recently released its Strategic Enforcement Plan (SEP) 
for 2017 to 2021. The new plan replaces an earlier version is-
sued in 2012, but it isn’t a radical departure from the agency’s 
previous agenda. Employers hoping for a more employer-
friendly EEOC under the new administration may be disap-
pointed by the 2017 SEP.

The plan makes clear that the agency will continue to ag-
gressively investigate and litigate issues it sees as having the 
greatest impact on the development of the law or on promoting 
compliance across a large organization or industry. The EEOC 
expresses its intent to “focus on strategic impact” to be effective 
as a “national law enforcement agency,” despite its increas-
ingly limited funding and staffing.

The new plan focuses on developing substantive areas, in-
cluding the “gig economy,” “backlash” discrimination against 
Muslim and Middle Eastern employees, and discriminatory 
hiring and recruitment policies. It also makes clear that hot-
button topics from recent years are likely here to stay. Employ-
ers are strongly urged to develop practices now to help them 
avoid EEOC charges and withstand the agency’s scrutiny.

EEOC takes on ‘gig economy’
Today, employees are more likely than ever before 

to be temporary, parttime, leased, employed through 
a staffing agency, or employed by more than one em
ployer. These days, more workers fall in that illdefined 
gray zone between true independent contractors and 
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employees. The “gig economy” is defined by the preva
lence of shortterm contracts and freelance work. In its 
SEP, the EEOC “adds a new priority to address issues 
related to complex employment relationships and struc
tures in the 21st century workplace, focusing specifically 
on temporary workers, staffing agencies, independent 
contractor relationships, and the on[]demand economy.”

Employers that use those types of employment ar
rangements must remember that “gig” workers can also 
allege discrimination or harassment. Don’t cut corners 
on training on your antidiscrimination and antiharass
ment policies. Temporary employees may be viewed as 
easy targets for harassment, discriminatory treatment, or 
bullying. As the recent events at Uber have made clear, 
companies that grow quickly need to make sure they 
“grow up” by timely implementing clear and consistent 
policies and encouraging a culture of professionalism.

Discrimination against Muslim, 
Middle Eastern employees

Another focus area for the EEOC is “addressing 
discriminatory practices against those who are Muslim 
or Sikh, or persons of Arab, Middle Eastern, or South 
Asian descent, as well as persons perceived to be mem
bers of these groups.” While it’s somewhat unusual for 
the EEOC to announce that it will specifically focus on 
particular religious groups or nationalities, the plan ex
plains that strategic protection is necessary because of 
“backlash against [those groups] from tragic events in 
the United States and abroad.” It’s unclear how enforce
ment of the issue will proceed under the new presiden
tial administration.

Remember that you must provide employees rea
sonable accommodations for religious observances, in
cluding breaks for prayers. Appearance and dress code 
standards that arbitrarily ban or restrict beards, turbans, 
or head coverings likely will draw increased scrutiny 
from the EEOC. Backlash discrimination should be spe
cifically covered in antidiscrimination training.

Barriers in recruitment and hiring
The EEOC restated its commitment to eliminat

ing barriers in recruitment and hiring and added new 
details to its goal. Specifically, the EEOC will take aim 
at the lack of diversity in certain industries, including 
technology and police work, and the increasing use and 
impact of datadriven employment screening tools. Em
ployers in targeted industries should continue to focus 
on recruiting a diverse workforce.

Employers that use online applications, algorithms, 
or similar data tools to screen applicants must be par
ticularly careful. Those tools can provide a first look at 
applicants and assist hiring managers. However, you 
must know what parameters are used in the screenings 
and make sure you consider how the screenings could 

pre sent barriers (even unintentionally) for groups such 
as older workers, minorities, women, and people with 
disabilities. For example, a screening tool that automati
cally eliminates applicants with a long gap in employ
ment may unintentionally have a disparate impact on 
women who left the workforce to care for a young fam
ily. Dateofbirth inquiries could discriminate against 
older workers. Online application processes that aren’t 
accessible to people with disabilities present an obvious 
problem.

Screening applicants by checking their social media 
profiles also can be risky. Social media profiles may re
veal more than a potential employer should know about 
employees’ religion or other protected characteristics.

Pregnancy discrimination,  
unequal pay, LGBT protections

The EEOC will continue to prioritize substantive is
sues such as rooting out pregnancy discrimination, pre
venting unequal pay, and protecting LGBT individuals 
from discrimination.

The EEOC has focused on accommodating employ
ees’ pregnancyrelated limitations. Employers are re
minded that pregnant employees should be treated the 
same as nonpregnant employees with a similar ability 
or inability to work. Remember, if a pregnant employee 
hasn’t requested leave or a new role, you can’t force 
her to take leave or change roles because you believe 
she shouldn’t perform a certain job. At the same time, 
a pregnant employee who requests an accommodation 
should be treated the same as other employees who re
quest accommodations.

The EEOC will continue to focus on equal pay. 
However, the SEP makes clear the agency won’t focus 
on equal pay strictly as a gender issue: “The Commis
sion will also focus on compensation systems and prac
tices that discriminate based on any protected basis.” 
The guidance reminds employers that pay differentials 
should be based on seniority, merit, or quantity or qual
ity of production, not on protected characteristics.
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Finally, as you likely know by now, the EEOC interprets the 
prohibition against sex discrimination under Title VII as forbid
ding employment discrimination based on gender identity and 
sexual orientation. The agency has enjoyed great success in en
forcing its position. It has obtained more than $6 mil lion in mon
etary relief for LGBT workers, required policy changes by em
ployers, and convinced a growing number of courts to endorse 
its interpretation of Title VII.

The number of EEOC charges based on sexual orientation 
or gender identity increased by 34 percent in 2015. The agency 
is unlikely to slow down in its strategic enforcement in this area, 
and you would do well to include sexual orientation and gender 
identity as protected characteristics in your equal employment 
and antiharassment policies. The Human Rights Campaign has 
reported that the vast majority—89 percent—of Fortune 500 
companies already prohibit discrimination based on sexual ori
entation, and twothirds prohibit discrimination based on gen
der identity. 

Bottom line
The EEOC expects employers to follow not only the laws it 

enforces but also its interpretations of those laws. Take the time 
to analyze your work environment regarding the issues in the 
agency’s SEP. Consider revising your policies and practices to 
more closely align them with the EEOC’s strategic positions. 
Your efforts will prove to be invaluable if your company faces an 
EEOC charge or investigation. D
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