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Two employees of a dairy facility alleged 
race discrimination after they were fired for 
time theft and dishonesty. Could they show 
that the employer’s stated reason for termi-
nating them was truly a pretext (false) for 
race discrimination?

Sour employees terminated 
for policy violation

Hiland Dairy, a facility in Omaha, 
Nebraska, hired Zyeair Smith and Sam 
Edwards, two African-American men, 
as members of the sanitation crew, 
which was responsible for perform-
ing equipment maintenance between 
production cycles. On July 26, 2013, Ed-
wards asked Smith to use his company-
issued identification card to clock him 
out after he had already left the facil-
ity. Smith complied with the request in 
violation of Hiland Dairy’s time card 
policies.

Smith did not admit to clocking Ed-
wards out, but he later confessed when 
Hiland Dairy confronted him with a 
video of the incident. The company 
conducted an investigation and termi-
nated both Smith and Edwards for theft 
of time in violation of company policy 
as well as dishonest conduct. The men 
then filed charges with the Equal Em-
ployment Opportunity Commission 
(EEOC) and the Omaha Human Rights 

and Relations Department, which found 
probable cause that race was a motivat-
ing factor in their terminations.

Edwards and Smith later filed sepa-
rate lawsuits against Hiland Dairy al-
leging race discrimination in violation 
of Title VII of the Civil Rights Act of 
1964 and the Nebraska Fair Employ-
ment Practice Act. To support their 
claims, they alleged that similarly situ-
ated white employees engaged in simi-
lar misconduct but were not terminated. 
The district court granted summary 
judgment (dismissal without a trial) 
in favor of the employer in both cases, 
stating that Edwards and Smith failed 
to establish a prima facie (minimally suf-
ficient) case of race discrimination. The 
cases were consolidated upon appeal 
to the U.S. 8th Circuit Court of Appeals 
(whose rulings apply to all South Da-
kota employers).

Got discrimination?
To establish a claim of race discrim-

ination, the employees had to satisfy 
three steps.

First, they had to present a prima 
facie case of discrimination. That can 
be done by providing direct or indirect 
evidence of discrimination, and the em-
ployees had to point to circumstances 
that were sufficient to raise a presump-
tion of discrimination but were sub-
ject to further evidence or information. 
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When direct evidence of discrimination is not present, 
there are four elements of a prima facie case: 

(1) The employees are members of a protected group.

(2) They were meeting the employer’s legitimate expec-
tations (i.e., they were qualified for the job).

(3) They suffered an adverse employment action, such 
as termination. 

(4) The facts give rise to an inference of unlawful dis-
crimination (i.e., the employees were terminated be-
cause of their race).

Second, if the employees are able to establish a prima 
facie case, the employer has the opportunity to state a 
legitimate nondiscriminatory reason for their termina-
tion. If the employer offers a legitimate nondiscrimina-
tory reason for the adverse action, the presumption of 
discrimination disappears.  

Third, employees must present evidence that the 
legitimate nondiscriminatory reason stated by the em-
ployer is pretextual and that they were actually termi-
nated because of their race. There are three ways for em-
ployees to establish pretext: 

(1) Showing that the employer failed to follow its own 
policies; 

(2) Showing that similarly situated workers who are not 
members of the protected class were treated differ-
ently for the same conduct or policy violation; or 

(3) Showing a shift or change in the employer’s expla-
nation for their termination.

How the court analyzed the claim
The 8th Circuit determined that Smith and Edwards 

did not establish a prima facie case of discrimination. 
Smith and Edwards argued that they were similarly 
situated to white workers who engaged in similar mis-
conduct but were not terminated. 

The court applied a low threshold to the fourth ele-
ment of establishing a prima facie case (facts giving rise 
to an inference of unlawful discrimination), which re-
quires only that employees who are involved in or ac-
cused of the same or similar conduct be disciplined in 
different ways. However, although establishing a prima 
facie case requires a low threshold, the lower court found 
that Smith and Edwards failed to meet the requirement 
and satisfy the burden of showing there was a presump-
tion of discrimination.

The 8th Circuit stated that even if Smith and Ed-
wards could establish a prima facie case, they were not 
able to show pretext (i.e., that the employer’s legitimate 
nondiscriminatory reason for their termination was 
false, which is a higher standard of proof). If the employ-
ees could not meet the lower threshold for a prima facie 
case, they certainly could not meet the higher standard 
of proof required to show pretext.

Homogenized or different? 
Similarly situated standard

To support their claims against Hiland Dairy, Smith 
and Edwards alleged that Bernie Turbes and Steve 
Rezac, two similarly situated Caucasian employees, vio-
lated the same policies but were not terminated. Turbes, 
the lead man for a lab at Hiland Dairy, was paid for his 
breaks and lunches so long as he remained on the prem-
ises, but Smith and Edwards were not. Hiland Dairy’s 
policy stated that all employees must clock out when 
leaving the premises for any reason, but Turbes failed to 
clock out for his breaks and lunches when he left the fa-
cility. Hiland Dairy confronted Turbes about his confu-
sion and violation of the policy (which he was unaware 
of). That led to the company posting a notice clarifying 
its requirement about clocking out when leaving the 
premises. On the other hand, Rezac was written up for 
sleeping on the job. Hiland Dairy chose not to fire him 
because he was a longtime employee and there was am-
biguity about whether he was actually sleeping.

According to the 8th Circuit, under the pretext re-
quirements, similarly situated employees must be similar 
in all relevant respects. They must have the same supervi-
sor, be subject to the same standards, and engage in the 
same conduct, without any mitigating or distinguishing 
circumstances. While all four employees had the same 
supervisor and were subject to the same company poli-
cies, the 8th Circuit found mitigating or distinguishing 
circumstances. Thus, Turbes and Rezac could not be con-
sidered similarly situated to Smith and Edwards. 

Turbes violated only a policy against failing to clock 
out when leaving the premises (a rule he was not aware 
of), and Rezac was only possibly sleeping on the job. Hi-
land Dairy determined those violations did not involve 
the element of dishonesty found in Smith’s and Ed-
wards’ conduct. Therefore, Smith and Edwards engaged 
in a more serious violation of company policy and could 
not be proper comparators to Turbes and Rezac.

Because there were no similarly situated employees 
to whom Smith and Edwards could compare themselves 
in order to advance their argument that the employer’s 
legitimate nondiscriminatory reason for their termina-
tions was pretextual, the 8th Circuit determined that 
their race discrimination claims failed.

Lack of pretext creates 
Swiss cheese of claims

Smith and Edwards further argued that Hiland 
Dairy did not follow its own policies and claimed that 
the investigation into their conduct was incomplete. The 
dairy’s policies required an investigation into all pos-
sible violations but did not articulate the extent or means 
of the investigation. The court clarified that Hiland 
Dairy needed only to follow its policy and conduct an 
investigation (which it did) and could not be held to an 
arbitrary standard that was not part of its policy.
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Finally, Smith and Edwards argued that there was 
a shift or change in the employer’s stated reason for 
their terminations. A change in the employer’s legiti-
mate nondiscriminatory reason for firing employees 
is an indicator of pretext, but only if the discrepancy is 

“substantial.” In this case, the supervisor stated that time 
theft was part of the reason for Edwards’ termination, 
and the supervisor later said that Edwards was termi-
nated because Smith clocked him out. The court rea-
soned that the statements did not conflict and were not 

Teeny, tiny, itty bitty increments of FMLA leave may be OK
by Jennifer Suich Frank

Q  One of our employees has a diabetic condition that causes 
her pain throughout the day. Her doctor has completed the 
Family and Medical Leave Act (FMLA) application and says 
she will need 15-minute breaks every two hours. That would 
give her two extra 15-minute breaks in an eight-hour day. Do 
the extra breaks count as intermittent FMLA leave?

A  Yes. If the FMLA certification indicates that the em-
ployee needs leave for her own serious health condition 
and the medical reason for the leave can best be accom-
modated through intermittent or reduced-schedule leave, 
then the breaks may count as intermittent FMLA leave.

Under the FMLA, leave can be taken as a full leave, 
such as a full week, full month, or even all of the avail-
able FMLA leave at one time (12 weeks), or on an inter-
mittent or reduced schedule. Intermittent FMLA leave 
is leave taken in separate blocks of time because of a 
single qualifying reason. Reduced-schedule leave is an 
arrangement that reduces an employee’s usual number 
of workdays per week, usually changing her schedule 
from full-time to part-time.

Intermittent leave may be taken in small increments, 
and FMLA regulations make clear that intermittent 
leave can be taken in increments no greater than 
the shortest increment the employer uses to account 
for other forms of leave. The increments may not be 
greater than one hour, and the employee’s FMLA 
leave entitlement cannot be reduced by more than the 
amount of leave actually taken. In addition, the em-
ployer may count FMLA leave in smaller increments 
than it uses for other forms of leave.

Because intermittent leave may be taken in small in-
crements, it can be administratively burdensome and 
frustrating for employers. For example, I worked with 
one client whose smallest increment of time for FMLA 
leave was 15 minutes. In addition, because the amount 
deducted from the employee’s FMLA entitlement is so 
small, intermittent leave can go on for some time, and the 
employee may seemingly never run out of FMLA leave.

Another issue your situation raises is whether all breaks 
taken by the employee should be counted as FMLA 

leave. The answer is yes—if you have sufficient infor-
mation to know that all the breaks are being used for 
FMLA-qualifying reasons. Tell the employee that the 
breaks will be designated as FMLA leave. However, 
it is possible that only some of the breaks will be used 
for FMLA- qualifying purposes and should properly be 
counted as FMLA leave. Others might be used for non-
FMLA break-related activities, such as getting coffee or 
snacks or using the restroom, and therefore should not 
count as FMLA leave.

Ensure that the employee knows what her notice obli-
gations are for intermittent leave, regardless of whether 
it is foreseeable or unforeseeable. For foreseeable situa-
tions, she is required to advise you, upon written re-
quest, of the reasons intermittent leave is necessary and 
the schedule of treatment, if applicable. She must work 
with you to attempt to work out a schedule for intermit-
tent leave that meets her needs without unduly disrupt-
ing your operations (subject to approval by her health-
care provider). When the need for intermittent leave is 
unforeseeable, the employee is required to comply with 
your usual and customary processes and procedures for 
requesting leave, absent unusual circumstances.

Bottom line. FMLA leave taken on an intermittent basis 
can be deducted from an employee’s FMLA entitlement. 
However, employers are reminded that they must ac-
count for the leave in increments no greater than the 
shortest increment they use to account for other forms of 
leave, provided that it is not greater than one hour. Also, 
employers are permitted to account for intermittent 
FMLA leave in shorter increments than those used for 
other forms of leave. Importantly, an employee’s FMLA 
leave entitlement cannot be reduced by more than the 
amount of leave taken. This is a good reminder for em-
ployers to review and update their notice requirements 

for both foreseeable and unforeseeable 
leave and to hold employees respon-
sible for following the requirements 
when they take intermittent leave, even 
for short amounts of time.

Jennifer Suich Frank can be reached at 
jfrank@lynnjackson.com.D

ASK THE EDITOR
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substantially different in order to meet the requirement. 
Therefore, they could not demonstrate pretext.

Ultimately, the 8th Circuit rejected Smith’s and Ed-
wards’ race discrimination allegations altogether and 
affirmed the district court’s award of summary judg-
ment in favor of the employer.

Bottom line
When terminating employees, ensure you have a 

legitimate nondiscriminatory reason for the decision to 
avoid allegations of unlawful discrimination. Properly 
document the reason. Further, ensure that you are fol-
lowing your policies before you terminate an employee 
and that similarly situated employees haven’t been 
treated differently or more favorably for engaging in 
the same conduct. Finally, it is always a good idea to be 
consistent in your communications and reasons regard-
ing a termination. That way, if you face a discrimination 
claim, you will be in the best position to defend and de-
feat the allegations against you.

Jennifer S. Frank is an attorney at Lynn, Jackson, Shultz 
& Lebrun, P.C. She can be reached at jfrank@lynnjackson.
com. Danielle M. Kerr is a summer associate in Lynn Jack-
son’s Sioux Falls office. She anticipates graduating from the 
University of Nebraska College of Law in 2018. D

UNEMPLOYMENT BENEFITS
Abs, term, ub, empmis, 

SD Golden Corral employee 
awarded unemployment 
after excessive absences
by Kassie McKie Shiffermiller and Kresten Hendrix

An employee’s various health problems and injuries 
caused her to accumulate multiple absences, and she was ter-
minated. Is she entitled to unemployment benefits under South 
Dakota law?

Restaurant employee skips work often
In June 2015, Rosalee Linney was hired by the 

Golden Corral restaurant in Rapid City. Her duties in-
cluded working as a cashier, cleaning, serving custom-
ers, and emptying ice buckets. At the beginning of her 
employment, absenteeism was not a problem. That 
changed in the summer of 2016. 

One day, Linney fainted while at work, and the 
employer sent her home to recover. After the episode, 
Linney’s absences increased. Approximately five or six 
times per month, she claimed that she had scheduling 
conflicts due to personal issues or that she needed to 
leave work because of an illness or to assist her mother. 
Golden Corral would have to scramble to make arrange-
ments to cover her shift.

Linney’s absences persisted well into the autumn 
of 2016. In November, she injured her knee after slip-
ping on ice, which prevented her from working. In 
January 2017, she claimed that she injured her knee 
again when she slipped and fell outside her home. 
During her shift the same day, she claimed that it was 
difficult for her to perform her job duties, especially 
carrying and emptying ice buckets. As a result, she 
declined to carry the buckets and requested to leave 
work early because of her knee pain. The employer 
granted her request.

Less than two years after hiring Linney, Golden 
Corral became disillusioned with her and decided it was 
time to part ways. It discharged her because of poor at-
tendance, which resulted in her neglecting her job du-
ties. Following her termination, Linney applied for un-
employment insurance benefits, which were granted 
on April 4, 2017. Golden Corral appealed the decision, 
claiming Linney was not entitled to benefits.

Employer insists on misconduct
The main issue was whether Linney was disquali-

fied from receiving unemployment benefits because she 
engaged in work-related misconduct. An administrative 
law judge (ALJ) cited SDCL § 61-5-14.1, which defines 
misconduct as:

(1) A failure to obey orders, rules, or instructions or fail-
ure to discharge the duties for which an employee 
was employed;

(2) A substantial disregard of the employer’s inter-
ests or the employee’s duties and obligations to the 
employer;

(3) Conduct evincing such willful or wanton disregard 
of the employer’s interests as is found in deliberate 
violations or disregard of standards of behavior that 
the employer has a right to expect of the employee; or

(4) Carelessness or negligence of such degree or recur-
rence as to manifest equal culpability or wrongful 
intent.
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In applying that standard, the ALJ determined that 
the employer did not establish willful or deliberate wrong-
doing by Linney and that her conduct did not constitute 
carelessness or negligence tantamount to willful and in-
tentional misconduct. The ALJ went on to say that Lin-
ney was unable to perform her duties in January 2017 be-
cause of her knee injury. The ALJ explained that the injury 
caused her to leave work before the conclusion of her shift:

While Claimant also did not complete her shifts 
during previous periods [referring to Linney’s 
knee injury in November 2016], Employer ac-
quiesced to at least part of these absences, and 
it does not appear Employer took any disciplin-
ary action against [her] for these absences prior 
to [her] discharge.

Bottom line
All employers know the frustration of chronic em-

ployee absenteeism. However, this case shows that it is 
important for employers to pick their battles, even if they 
believe an employee is “working the system.” In fact, the 
South Dakota Supreme Court has ruled that the purpose 
of unemployment compensation is to relieve the stress of 
economic insecurity due to unemployment. As a result, 
unemployment statutes should be liberally construed in 
favor of employees to afford the relief the South Dakota 
Legislature intended to provide.

When dealing with employee absenteeism and the 
possibility of disputing a terminated employee’s unem-
ployment insurance claim, make sure you have a good 
understanding of the statute that governs the issue. 
Also, weigh the costs and benefits of disputing a claim. 
Speaking with employment law counsel will give you 
more knowledge on whether to dispute an unemploy-
ment insurance claim.

Kassie McKie Shiffermiller is an attorney at Lynn, Jackson, 
Shultz & Lebrun, P.C. She can be reached at kshiffermiller @
lynnjackson.com. Kresten Hendrix is a summer associate in 
Lynn Jackson’s Rapid City office. He will graduate from the 
University of South Dakota School of Law in May 2018. D
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Supreme Court delivers 
sermon on ERISA ‘church 
plan’ exemption

The Employee Retirement Income Security Act of 1974 
(ERISA) generally requires private employers offering pension 
plans to adhere to a lengthy list of rules designed to ensure plan 
solvency and protect plan participants. Church plans, however, 
are exempt from those requirements. But what exactly con-
stitutes a “church plan”? The U.S. Supreme Court has just 
ruled—unanimously—on this issue.

Church-affiliated hospital pension plans
The case involved three church-affiliated nonprof-

its that run hospitals and other healthcare facilities. The 
hospitals offer defined-benefit pension plans to their 
employees. The plans were established by the hospitals 
themselves—not by a church—and are managed by in-
ternal employee benefits committees.

The three hospitals involved in the case were Advo-
cate Health Care Network, associated with the Evangeli-
cal Lutheran Church in America and the United Church 
of Christ; Saint Peter’s Health Care System, which is both 
owned and controlled by a Roman Catholic diocese; and 
Dignity Health, which maintains ties to the Catholic reli-
gious orders that initially sponsored some of its facilities.

A group of current and former employees filed class 
actions alleging that the hospitals’ pension plans didn’t 
fall within ERISA’s church-plan exemption because 
they weren’t established by a church. The district courts 
agreed with the employees, ruling that a plan must be 
established by a church to qualify for the exemption, and 
the appeals courts affirmed the district court’s ruling.

The U.S. Supreme Court, however, ruled 8-0 (Justice 
Neil Gorsuch didn’t participate in the case) that a plan 
maintained by a principal-purpose organization quali-
fies as a “church plan,” regardless of who established it.

Majority opinion
Justice Elena Kagan wrote the majority opinion. The 

definition of “church plan” came in two distinct phases, 
noted the Court. Initially, ERISA defined it as a “plan es-
tablished and maintained . . . for its employees . . . by a 
church or by a convention or association of churches.”

But in 1980, Congress amended the statute to ex-
pand the definition. Now, for purposes of the church-
plan definition, an “employee of a church” includes an 
employee of a church-affiliated organization, such as the 
hospitals in this case.

Congress in 1980 also added a provision stating 
that the definition of “church plan” includes a plan 



6 August 2017

South Dakota Employment Law Letter

established or maintained by an entity whose principal 
purpose is to fund or manage a benefit plan for the em-
ployees of churches or church affiliates.

The intent of Congress, the Supreme Court con-
cluded, was to encompass a different type of plan in the 
definition—one that “should receive the same treatment 
(i.e., an exemption) as the type described in the old defi-
nition.” And these “newly favored plans” are described 
by the Court as those maintained by “principal-purpose 
organizations,” regardless of their origins.

In short, the Court stated that “because Congress 
deemed the category of plans ‘established and main-
tained by a church’ to ‘include’ plans ‘maintained by’ 
principal-purpose organizations, those plans—and all 
those plans—are exempt from ERISA’s requirements.” 
Advocate Health Care Network v. Stapleton, U.S. Supreme 
Court 581 U.S. ___ (June 5, 2017).

Sotomayor: Right decision, 
but a troubling one

Justice Sonia Sotomayor, in a concurring opin-
ion, noted that the majority opinion meant that “scores 
of employees—who work for organizations that look 
and operate much like secular businesses—potentially 
might be denied ERISA’s protections. In fact, it was the 
failure of unregulated ‘church plans’ that spurred cases 
such as these.”

While Sotomayor joined the majority opinion be-
cause she was “persuaded that it correctly interprets the 
relevant statutory text,” she was nonetheless “troubled 
by the outcome of these cases.” She noted that while 
Congress acted in 1980 to exempt plans established by 
orders of Catholic Sisters, “it is not at all clear that Con-
gress would take the same action today with respect to 
some of the largest health-care providers in the country 
. . . organizations [that] bear little resemblance to those 
Congress considered when enacting the 1980 amend-
ment.” D

EEOC ENFORCEMENT
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Best practices for employers 
under EEOC’s new SEP

The Equal Employment Opportunity Commission 
(EEOC) recently released its Strategic Enforcement Plan (SEP) 
for 2017 to 2021. The new plan replaces an earlier version is-
sued in 2012, but it isn’t a radical departure from the agency’s 
previous agenda. Employers hoping for a more employer-
friendly EEOC under the new administration may be disap-
pointed by the 2017 SEP.

The plan makes clear that the agency will continue to ag-
gressively investigate and litigate issues it sees as having the 
greatest impact on the development of the law or on promoting 
compliance across a large organization or industry. The EEOC 
expresses its intent to “focus on strategic impact” to be effective 
as a “national law enforcement agency,” despite its increas-
ingly limited funding and staffing.

The new plan focuses on developing substantive areas, in-
cluding the “gig economy,” “backlash” discrimination against 
Muslim and Middle Eastern employees, and discriminatory 
hiring and recruitment policies. It also makes clear that hot-
button topics from recent years are likely here to stay. Employ-
ers are strongly urged to develop practices now to help them 
avoid EEOC charges and withstand the agency’s scrutiny.

EEOC takes on ‘gig economy’
Today, employees are more likely than ever before 

to be temporary, part-time, leased, employed through a 
staffing agency, or employed by more than one employer. 
These days, more workers fall in that ill-defined gray 
zone between true independent contractors and employ-
ees. The “gig economy” is defined by the prevalence of 
short-term contracts and freelance work. In its SEP, the 
EEOC “adds a new priority to address issues related to 
complex employment relationships and structures in the 
21st century workplace, focusing specifically on tempo-
rary workers, staffing agencies, independent contractor 
relationships, and the on[-]demand economy.”

Employers that use those types of employment 
arrangements must remember that “gig” workers can 
also allege discrimination or harassment. Don’t cut 
corners on training on your antidiscrimination and 
antiharassment policies. Temporary employees may be 
viewed as easy targets for harassment, discriminatory 
treatment, or bullying. As the recent events at Uber 
have made clear, companies that grow quickly need 
to make sure they “grow up” by timely implementing 
clear and consistent policies and encouraging a culture 
of professionalism.

Discrimination against Muslim, 
Middle Eastern employees

Another focus area for the EEOC is “addressing dis-
criminatory practices against those who are Muslim or 
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Sikh, or persons of Arab, Middle Eastern, or South Asian descent, 
as well as persons perceived to be members of these groups.” 
While it’s somewhat unusual for the EEOC to announce that it 
will specifically focus on particular religious groups or nation-
alities, the plan explains that strategic protection is necessary be-
cause of “backlash against [those groups] from tragic events in 
the United States and abroad.” It’s unclear how enforcement of 
the issue will proceed under the new presidential administration.

Remember that you must provide employees reasonable ac-
commodations for religious observances, including breaks for 
prayers. Appearance and dress code standards that arbitrarily ban 
or restrict beards, turbans, or head coverings likely will draw in-
creased scrutiny from the EEOC. Backlash discrimination should 
be specifically covered in antidiscrimination training.

Barriers in recruitment and hiring
The EEOC restated its commitment to eliminating barriers 

in recruitment and hiring and added new details to its goal. Spe-
cifically, the EEOC will take aim at the lack of diversity in cer-
tain industries, including technology and police work, and the 
increasing use and impact of data-driven employment screen-
ing tools. Employers in targeted industries should continue to 
focus on recruiting a diverse workforce.

Employers that use online applications, algorithms, or simi-
lar data tools to screen applicants must be particularly careful. 
Those tools can provide a first look at applicants and assist hir-
ing managers. However, you must know what parameters are 
used in the screenings and make sure you consider how the 
screenings could pre sent barriers (even unintentionally) for 
groups such as older workers, minorities, women, and people 
with disabilities. For example, a screening tool that automati-
cally eliminates applicants with a long gap in employment may 
unintentionally have a disparate impact on women who left the 
workforce to care for a young family. Date-of-birth inquiries 
could discriminate against older workers. Online application 
processes that aren’t accessible to people with disabilities pres-
ent an obvious problem.

Screening applicants by checking their social media profiles 
also can be risky. Social media profiles may reveal more than a 
potential employer should know about employees’ religion or 
other protected characteristics.

Pregnancy discrimination,  
unequal pay, LGBT protections

The EEOC will continue to prioritize substantive issues such 
as rooting out pregnancy discrimination, preventing unequal 
pay, and protecting LGBT individuals from discrimination.

The EEOC has focused on accommodating employees’ 
pregnancy-related limitations. Employers are reminded that 
pregnant employees should be treated the same as nonpregnant 
employees with a similar ability or inability to work. Remember, 
if a pregnant employee hasn’t requested leave or a new role, you 
can’t force her to take leave or change roles because you believe 
she shouldn’t perform a certain job. At the same time, a pregnant 

EEOC marks 50th anniversary of ADEA with 
discussion on discrimination. Experts invited to a 
June meeting of the Equal Employment Opportu-
nity Commission (EEOC) told of the continuing ef-
fects of age discrimination 50 years after passage of 
the Age Discrimination in Employment Act (ADEA). 
A 2017 AARP survey reports that nearly two-thirds 
of workers age 55 to 64 report their age as a bar-
rier to getting a job. Also, a 2015 survey using ré-
sumés for workers at various ages found significant 
discrimination in hiring for female applicants and 
the oldest applicants, according to Patrick Button, 
an assistant professor of economics at Tulane Uni-
versity and a researcher with the National Bureau 
of Economic Research Disability Research Center. 
Laurie McCann, a senior attorney for AARP Foun-
dation Litigation, called on the EEOC to strengthen 
ADEA protections and enforcement. John Chal-
lenger of the outplacement and career transition 
firm Challenger, Gray & Christmas said that older 
workers, particularly skilled workers, are being 
channeled out of the workforce, damaging the 
country’s economic health. If more older work-
ers stayed in the workforce, it would significantly 
reduce the skilled worker shortage in the United 
States, he said.

Obama-era guidance on joint employment, 
independent contractors withdrawn. On June 7, 
Secretary of Labor Alexander Acosta announced 
that the U.S. Department of Labor’s (DOL) 2015 
and 2016 informal guidance on joint employment 
and independent contractors has been withdrawn. 
The two guidance letters from the Obama admin-
istration—FLSA 2015-1 (dealing with independent 
contractors) and FLSA 2016-1 (dealing with joint 
employment)—narrowed the definition of indepen-
dent contractor and made more employers subject 
to joint-employer status. Acosta’s announcement 
said the DOL will continue to enforce both the Fair 
Labor Standards Act (FLSA) and the Migrant and 
Seasonal Agricultural Worker Protection Act even 
though the guidance letters have been withdrawn.

Executive Order expands apprenticeships, vo-
cational training. Secretary Acosta in June hailed 
President Donald Trump’s Executive Order to ex-
pand apprenticeships and vocational training. The 
order calls on the secretary of labor, in consultation 
with the secretaries of education and commerce, to 
propose regulations that promote the development 
of apprenticeship programs by industry and trade 
groups, nonprofit organizations, unions, and joint 
labor-management organizations. It also directs the 
DOL and the Commerce Department to promote 
apprenticeships to business leaders in critical in-
dustry sectors, including manufacturing, infrastruc-
ture, cybersecurity, and health care. D
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employee who requests an accommodation should be treated the 
same as other employees who request accommodations.

The EEOC will continue to focus on equal pay. However, the 
SEP makes clear the agency won’t focus on equal pay strictly as a 
gender issue: “The Commission will also focus on compensation 
systems and practices that discriminate based on any protected 
basis.” The guidance reminds employers that pay differentials 
should be based on seniority, merit, or quantity or quality of pro-
duction, not on protected characteristics.

Finally, as you likely know by now, the EEOC interprets the 
prohibition against sex discrimination under Title VII as forbid-
ding employment discrimination based on gender identity and 
sexual orientation. The agency has enjoyed great success in en-
forcing its position. It has obtained more than $6 mil lion in mon-
etary relief for LGBT workers, required policy changes by em-
ployers, and convinced a growing number of courts to endorse 
its interpretation of Title VII.

The number of EEOC charges based on sexual orientation or 
gender identity increased by 34 percent in 2015. The agency is 
unlikely to slow down in its strategic enforcement in this area, 
and you would do well to include sexual orientation and gender 
identity as protected characteristics in your equal employment 
and antiharassment policies. The Human Rights Campaign has 
reported that the vast majority—89 percent—of Fortune 500 
companies already prohibit discrimination based on sexual ori-
entation, and two-thirds prohibit discrimination based on gen-
der identity. 

Bottom line
The EEOC expects employers to follow not only the laws it 

enforces but also its interpretations of those laws. Take the time 
to analyze your work environment regarding the issues in the 
agency’s SEP. Consider revising your policies and practices to 
more closely align them with the EEOC’s strategic positions. 
Your efforts will prove to be invaluable if your company faces an 
EEOC charge or investigation. D
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