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The U.S. 10th Circuit Court of Ap-
peals (whose rulings apply to all Oklahoma 
employers) recently ruled that employers 
are not required to share customer tips with 
employees who already receive wages at or 
above minimum wage.

Employees already paid 
more than minimum wage

Bridgette Marlow filed suit against 
her employer, The New Food Guy, Inc., 
d/b/a Relish Catering, claiming the 
company violated the federal Fair Labor 
Standards Act (FLSA). Under the FLSA, 
employers are required to pay a mini-
mum wage of $7.25 per hour plus time 
and a half for overtime hours.

Interestingly, Relish Catering paid 
Marlow well above minimum wage. She 
was paid $12 per hour ($18 per hour for 
overtime). Despite that, she argued that 
under the FLSA’s tip-credit provisions, 
Relish Catering should have turned over 
a share of all tips to employees in addi-
tion to paying hourly wages. She specifi-
cally referred to the fact that at the end of 
each catering event, Relish Catering ac-
cepted tips from customers yet chose not 
to supplement workers’ hourly wages 
with the tip money. Instead, Relish Cater-
ing kept the gratuities.

Marlow sued Relish Catering in 
Colorado federal court, arguing that the 

company violated the FLSA by keeping 
the tips. The court disagreed, holding in 
favor of Relish Catering and ruling that 
the employer was entitled to retain the 
tips.

Appeals court says  
employer didn’t violate FLSA

Marlow appealed the lower court’s 
decision, arguing that Relish Catering’s 
withholding of tips violated not only 
the FLSA but also a U.S. Department of 
Labor (DOL) interpretation of a provi-
sion stating that employers may not re-
tain tips.

On June 30, 2017, the 10th Circuit 
held that the FLSA’s restriction on an 
employer’s use of tips applies only when 
the employer uses the tips to meet the 
minimum wage. If the employer al-
ready pays more than minimum wage 
without tips, the FLSA does not restrict 
its use of tips. The court also held that 
the DOL’s interpretation that tips are 
always the property of employees is in-
valid. The agency did not have the au-
thority to make that rule because the 
FLSA’s provision is clear and leaves no 
gaps to be filled.

Therefore, since Marlow was paid 
well above minimum wage, Relish Ca-
tering wasn’t required to distribute the 
gratuities to her. Further, the company 
had the right to state that it owned 
all gratuities paid by customers as a 
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condition of employment. Marlow v. New Food Guy, Inc., 
No. 16-1134 (10th Cir., June 30, 2017).

Significance and takeaways
The 10th Circuit’s ruling directly conflicts with an-

other appeals court’s decision that the FLSA’s tip restric-
tions do apply to employers that pay the full minimum 
wage. Since Oklahoma is part of the 10th Circuit, Okla-
homa employers that pay employees an hourly wage that 
meets or exceeds the minimum wage may rely on the 
court’s opinion and retain tips as a condition of employ-
ment. However, the split in the appeals courts’ rulings 
may increase the likelihood that the issue will ultimately 
make it to the U.S. Supreme Court for a final decision.

The author may be contacted at anna.proctor@mcafeetaft.
com.  D
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Oklahoma employer didn’t 
consider employee’s past 
work in hiring decision
by Charlie Plumb

When addressing an employee’s ability to perform a job or 
his potential need for an accommodation, don’t forget to take 
into account work he has previously performed. Sometimes 
previous work can be every bit as important as the results of a 
medical examination.

Temporary work at Bama
Arnold Iselin worked for Prime Industrial Recruit-

ers, Inc., a temporary employment agency. On January 
7, 2015, Prime assigned him to work as a general produc-
tion worker for The Bama Companies. While he was 
assigned to its production facility, Bama controlled his 
work assignments and job duties.

According to Iselin, both Prime and Bama were 
aware that he was disabled because he suffered from 
a torn rotator cuff and a “back problem.” He claimed 
Bama made accommodations for his physical limitations 
on occasion. For example, in April 2015, Bama moved 
him to a different position because his initial assignment 
“was too hard on his back.”

After five months, Bama offered Iselin a full-time 
position as a regular employee, provided he success-
fully completed its physical demand assessment. After 
he failed to pass the assessment, Bama withdrew its full-
time job offer and terminated his temporary assignment 
at its production facility through Prime. Iselin filed a 
lawsuit in Tulsa federal court accusing Bama of discrim-
inatory termination and discriminatory failure to hire in 
violation of the Americans with Disabilities Act (ADA).

Essential functions and  
medical exams under ADA

Under the ADA, employers are prohibited from dis-
criminating against employees based on their disabili-
ties. Additionally, employers are required to reasonably 
accommodate qualified individuals so long as providing 
an accommodation does not cause an undue hardship. 
A qualified individual is an employee or applicant who 
is capable of performing the essential functions of a job 
with or without a reasonable accommodation. Whether 
a particular task is an essential function can be affected 
by a number of considerations, including:

• What the employer considers an essential duty;

• The duties listed in a position’s job description;

• The duties listed for a position in a union contract;

• The amount of time spent by employees on the task; 
and

• The tasks performed by current or former employ-
ees holding the same position.

To assist in determining whether a prospective em-
ployee is qualified, the ADA permits employers to re-
quire applicants to take a medical exam after an offer of 
employment has been made but before they begin active 
employment. A preemployment medical examination 
should be required for all employees hired for the same 
position and must attempt to gauge employees’ capabili-
ties in relation to the duties associated with the position 
for which they have been conditionally hired.

Medical exam vs. Iselin’s previous work
One of Bama’s primary defenses to Iselin’s ADA 

claims rested on its physical demand assessment. From 
the employer’s standpoint, Iselin’s failure to pass the as-
sessment established that he could not perform the es-
sential functions of the job and meant that he was not 
qualified to be hired as a regular employee in the gen-
eral production worker position. Thus, the employer ar-
gued that it acted correctly in rescinding its conditional 
offer of regular employment to Iselin and terminating 
his temporary assignment.

In response, Iselin claimed that he had carried out 
all the tasks he was asked to perform in the course of 
the temporary assessment. Significantly, he pointed out 
that he had successfully performed the general produc-
tion worker job for five months. He argued that his five 
months in the role established his ability to perform 
the job’s essential functions and that he was a qualified 
individual.

Ultimately, a jury will determine whether Bama’s ac-
tions toward Iselin violated the ADA. However, a federal 
appeals court agreed that the five months he spent as a 
temporary employee supported his contention that he 
was a qualified individual for purposes of being hired 
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for the general production worker job. Iselin v. The Bama Compa-
nies, No. 16-5132 (10th Cir., 5/26/17).

Reality check
It is entirely appropriate for an employer to require prospec-

tive employees to pass a medical exam to demonstrate their abil-
ity to perform a job after they have been conditionally offered a 
position. That requirement is especially sensible when the job 
is physically demanding. But don’t ignore the tasks or duties 
an employee has performed when making decisions about his 
qualifications or need for an accommodation. Both the medical 
exam and the employee’s actual work should be considered.

The author may be contacted at charlie.plumb@mcafeetaft.com.  D
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Everything old is new again: 
DOL reinstates opinion letters, 
seeks overtime rules input
by Nathan Whatley

Changes in leadership at the U.S. Department of Labor (DOL) 
have followed the election of a new president. We are beginning to see 
signs that the department is moving (back) toward a somewhat less 
adversarial philosophy regarding employers. This article highlights two 
recent examples. The first involves a program designed to help guide 
employers through the labyrinth of wage and hour regulations via the 
reintroduction of opinion letters. The second involves the DOL opening 
a dialogue with employers on changes to the overtime regulations. 

Opinion letters: They’re back!
For more than 70 years, the Wage and Hour Division (WHD) 

of the DOL provided attorneys and HR professionals with opin-
ion letters, a useful resource to help determine how to comply 
with the laws and regulations the WHD enforces. An employer 
could use the opinion letter process to submit a request to the 

EEOC marks 50th anniversary of ADEA with 
discussion on discrimination. Experts invited to a 
June meeting of the Equal Employment Opportu-
nity Commission (EEOC) told of the continuing ef-
fects of age discrimination 50 years after passage of 
the Age Discrimination in Employment Act (ADEA). 
A 2017 AARP survey reports that nearly two-thirds 
of workers age 55 to 64 report their age as a bar-
rier to getting a job. Also, a 2015 survey using ré-
sumés for workers at various ages found significant 
discrimination in hiring for female applicants and 
the oldest applicants, according to Patrick Button, 
an assistant professor of economics at Tulane Uni-
versity and a researcher with the National Bureau 
of Economic Research Disability Research Center. 
Laurie McCann, a senior attorney for AARP Foun-
dation Litigation, called on the EEOC to strengthen 
ADEA protections and enforcement. John Chal-
lenger of the outplacement and career transition 
firm Challenger, Gray & Christmas said that older 
workers, particularly skilled workers, are being 
channeled out of the workforce, damaging the 
country’s economic health. If more older work-
ers stayed in the workforce, it would significantly 
reduce the skilled worker shortage in the United 
States, he said.

Obama-era guidance on joint employment, 
independent contractors withdrawn. On June 7, 
Secretary of Labor Alexander Acosta announced 
that the U.S. Department of Labor’s (DOL) 2015 
and 2016 informal guidance on joint employment 
and independent contractors has been withdrawn. 
The two guidance letters from the Obama admin-
istration—FLSA 2015-1 (dealing with independent 
contractors) and FLSA 2016-1 (dealing with joint 
employment)—narrowed the definition of indepen-
dent contractor and made more employers subject 
to joint-employer status. Acosta’s announcement 
said the DOL will continue to enforce both the Fair 
Labor Standards Act (FLSA) and the Migrant and 
Seasonal Agricultural Worker Protection Act even 
though the guidance letters have been withdrawn.

Executive Order expands apprenticeships, vo-
cational training. Secretary Acosta in June hailed 
President Donald Trump’s Executive Order to ex-
pand apprenticeships and vocational training. The 
order calls on the secretary of labor, in consultation 
with the secretaries of education and commerce, to 
propose regulations that promote the development 
of apprenticeship programs by industry and trade 
groups, nonprofit organizations, unions, and joint 
labor-management organizations. It also directs the 
DOL and the Commerce Department to promote 
apprenticeships to business leaders in critical in-
dustry sectors, including manufacturing, infrastruc-
ture, cybersecurity, and health care. D

AGENCY ACTION
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WHD and ask for an opinion on how the law applied to 
a specific set of facts. Not only would the WHD respond 
to the employer, but it would also publish its response so 
other employers could use it as guidance. 

Unfortunately, the DOL ended the opinion letter 
program in 2010 and began a new practice of issuing 
broad “administrator interpretations” that pronounced 
the department’s view on a given issue. While the pre-
viously issued opinion letters generally remained avail-
able for employers to read, the DOL refused to issue new 
opinion letters after implementing its administrator in-
terpretations program. Not only did the change in pol-
icy deprive employers of a valuable resource in navigat-
ing the Fair Labor Standards Act (FLSA) and the Family 
and Medical Leave Act (FMLA), but it was also widely 
believed to be the DOL’s thinly veiled effort to influence 
the development and interpretation of the law without 
having to engage in the slower and more technical pro-
cesses of issuing new regulations or seeking new legisla-
tion from Congress.

In late June, Secretary of Labor Alexander Acosta 
announced that the DOL is reinstating the practice of 
issuing opinion letters. He noted, “Reinstating opinion 
letters will benefit employees and employers as they 
provide a means by which both can develop a clearer 
understanding of the [FLSA] and other statutes.” He 
added, “The [DOL] is committed to helping employers 
and employees clearly understand their labor respon-
sibilities so employers can concentrate on doing what 
they do best: growing their businesses and creating 
jobs.”

To aid in the use of the reinstated program, the DOL 
has established a webpage that allows the public to ac-
cess existing opinion letters as well as submit requests 
for new opinion letters. The webpage explains what to 
include in requests, where to submit requests, and where 
to review existing guidance. The page is found at www.
dol.gov/whd/opinion/opinion-request-1.htm.

The WHD will exercise discretion in determining 
which opinion letter requests it will respond to and the 
type of guidance it will issue. The program allows em-
ployers to submit questions on their own. It also allows 
employers that wish to maintain anonymity to submit 
requests through legal counsel.

DOL seeks advice on overtime rules

In a June announcement, Acosta revealed that the 
DOL would file a Request for Information (RFI) regard-
ing the federal overtime rules. An RFI is a request for the 
general public’s feedback on what is working and what 
is problematic regarding a particular set of regulations. 
Generally, issuing an RFI is the first step in the rulemak-
ing process, and comments presumably will be used in 
drafting new regulations.

The highly publicized changes to the overtime reg-
ulations were set to take effect in 2016 and would have 
raised the minimum salary to qualify for an exemption 
from overtime from $23,660 to $47,476. However, imple-
mentation of the new rules was stayed (put on hold) by a 
Texas federal judge, who held that the changes went be-
yond the DOL’s authority. Because the DOL didn’t appeal 
the decision by the deadline, it appears that the depart-
ment has decided to revise the regulations rather than 
defend the rules issued by the Obama administration.

Acosta has given indications that the DOL’s stance 
on overtime will be more moderate under his leadership. 
During his confirmation hearing in the spring, he stated: 

The overtime rule hasn’t been updated since, 
I believe, 2004. And I think it’s unfortunate that 
rules that involve dollar values can sometimes 
go more than a decade and sometimes 15 years 
without updating . . . [but] I understand the ex-
treme economic impact that a doubling has in 
certain parts of the economy.

Acosta’s comments seemed to signal his belief that 
some sort of salary threshold increase is due. That raises 
the question of how large an increase will be. During 
confirmation proceedings, Acosta suggested that a more 
modest jump to $33,000 might be appropriate to keep 
pace with inflation. An increase of that size likely will 
come regardless of the feedback gathered by the RFI.

Bottom line
The DOL seems to be signaling a renewed willing-

ness to work with employers rather than simply policing 
and dictating to them. Even if more changes do not follow, 
the reintroduced opinion letter program will be a useful 
tool for employers and their advisers. Likewise, employ-
ers’ opportunity to be heard regarding changes to the 
overtime regulations may help limit the size of any salary 
threshold increase and could lead the DOL to consider 
modernizing the rules if it receives enough comments.

The author may be reached at nathan.whatley@mcafeetaft.
com.  D
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Supreme Court delivers sermon on 
ERISA ‘church-plan’ exemption

The Employee Retirement Income Security Act of 1974 (ERISA) 
generally requires private employers offering pension plans to adhere 
to a lengthy list of rules designed to ensure plan solvency and protect 
plan participants. Church plans, however, are exempt from those re-
quirements. But what exactly constitutes a “church plan”? The U.S. 
Supreme Court has just ruled—unanimously—on this issue.

Church-affiliated hospital pension plans
The case involved three church-affiliated nonprofits that 

run hospitals and other healthcare facilities. The hospitals 
offer defined-benefit pension plans to their employees. The 
plans were established by the hospitals themselves—not by 
a church—and are managed by internal employee benefits 
committees.

The three hospitals involved in the case were Advocate 
Health Care Network, associated with the Evangelical Lutheran 
Church in America and the United Church of Christ; Saint Pe-
ter’s Health Care System, which is both owned and controlled 
by a Roman Catholic diocese; and Dignity Health, which main-
tains ties to the Catholic religious orders that initially sponsored 
some of its facilities.

A group of current and former employees filed class ac-
tions alleging that the hospitals’ pension plans didn’t fall within 
ERISA’s church-plan exemption because they weren’t estab-
lished by a church. The district courts agreed with the employ-
ees, ruling that a plan must be established by a church to qualify 
for the exemption, and the appeals courts affirmed the district 
court’s ruling.

The U.S. Supreme Court, however, ruled 8-0 (Justice Neil 
Gorsuch didn’t participate in the case) that a plan maintained by 
a principal-purpose organization qualifies as a “church plan,” 
regardless of who established it.

Majority opinion
Justice Elena Kagan wrote the majority opinion. The defi-

nition of “church plan” came in two distinct phases, noted the 
Court. Initially, ERISA defined it as a “plan established and 
maintained . . . for its employees . . . by a church or by a conven-
tion or association of churches.”

But in 1980, Congress amended the statute to expand the 
definition. Now, for purposes of the church-plan definition, 
an “employee of a church” includes an employee of a church- 
affiliated organization, such as the hospitals in this case.

Congress in 1980 also added a provision stating that the 
definition of “church plan” includes a plan established or main-
tained by an entity whose principal purpose is to fund or man-
age a benefit plan for the employees of churches or church 
affiliates.

WORKPLACE TRENDS

Survey finds HR gaining C-suite influence. 
A survey from payroll and HR software provider 
Paychex finds that HR leaders at small and midsize 
companies say they have grown beyond serving a 
traditional administrative function to taking on a 
more strategic role within their organizations. The 
survey of more than 300 HR decision makers from 
organizations with 50 to 500 employees found that 
75% of respondents feel HR technology has en-
abled them to secure a seat at the leadership table. 
According to the study, 41% of respondents meet 
with their CEO or CFO or both on a weekly basis, 
while close to one-third have access to top man-
agement when they need it.

Unemployment rate for persons with disabili-
ties stable in 2016. The U.S. Bureau of Labor Statis-
tics (BLS) reported in June 2017 that the unemploy-
ment rate for persons with a disability, at 10.5%, 
was little changed from the previous year, while 
the rate for those without a disability declined to 
4.6%. Highlights of the 2016 data show that nearly 
half of all persons with a disability were age 65 
and over, about three times larger than the share of 
those with no disability. Also, for all age groups, the 
employment-population ratio was much lower for 
persons with a disability than for those with no dis-
ability. Another finding showed that for all educa-
tional attainment groups, jobless rates for persons 
with a disability were higher than those for persons 
without a disability. The report also noted that in 
2016, 34% of workers with a disability were em-
ployed part-time, compared to 18% for those with 
no disability. Also, employed persons with a dis-
ability were more likely to be self-employed than 
those with no disability.

Study finds employees dissatisfied with senior 
leaders. A survey from advisory firm Willis Towers 
Watson finds that U.S. employees give their senior 
leadership low marks on key aspects of people 
management, including the ability to develop fu-
ture leaders, evoke trust and confidence, and dem-
onstrate sincere interest in employees’ well-being. 
The Willis Towers Watson Global Workforce Study 
found that just 45% of U.S. employees have trust 
and confidence in the job being done by their or-
ganization’s top leaders. That’s down from 55% of 
those who responded similarly in 2014. Just under 
half (47%) believe leaders have a sincere interest in 
employee well-being, while just 41% think their or-
ganization is doing a good job of developing future 
leaders. The research found that employees give 
their immediate managers higher grades. Eighty-
one percent say their managers treat them with re-
spect, while 75% say managers assign them tasks 
that are suited to their skills and abilities. D
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The intent of Congress, the Supreme Court concluded, was 
to encompass a different type of plan in the definition—one 
that “should receive the same treatment (i.e., an exemption) as 
the type described in the old definition.” And these “newly fa-
vored plans” are described by the Court as those maintained by 
“principal-purpose organizations,” regardless of their origins.

In short, the Court stated that “because Congress deemed 
the category of plans ‘established and maintained by a church’ 
to ‘include’ plans ‘maintained by’ principal-purpose organi-
zations, those plans—and all those plans—are exempt from 
ERISA’s requirements.” Advocate Health Care Network v. Stapleton, 
U.S. Supreme Court 581 U.S. ___ (June 5, 2017).

Sotomayor: Right decision, 
but a troubling one

Justice Sonia Sotomayor, in a concurring opinion, noted that 
the majority opinion meant that “scores of employees—who 
work for organizations that look and operate much like secular 
businesses—potentially might be denied ERISA’s protections. 
In fact, it was the failure of unregulated ‘church plans’ that 
spurred cases such as these.”

While Sotomayor joined the majority opinion because she 
was “persuaded that it correctly interprets the relevant statutory 
text,” she was nonetheless “troubled by the outcome of these 
cases.” She noted that while Congress acted in 1980 to exempt 
plans established by orders of Catholic Sisters, “it is not at all 
clear that Congress would take the same action today with re-
spect to some of the largest health-care providers in the coun-
try[,] . . . organizations [that] bear little resemblance to those 
Congress considered when enacting the 1980 amendment.” D

EEOC ENFORCEMENT
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Best practices for employers 
under EEOC’s new SEP

The Equal Employment Opportunity Commission (EEOC) re-
cently released its Strategic Enforcement Plan (SEP) for 2017 to 2021. 
The new plan replaces an earlier version issued in 2012, but it isn’t a 
radical departure from the agency’s previous agenda. Employers hop-
ing for a more employer-friendly EEOC under the new administration 
may be disappointed by the 2017 SEP.

The plan makes clear that the agency will continue to aggressively 
investigate and litigate issues it sees as having the greatest impact on 
the development of the law or on promoting compliance across a large 
organization or industry. The EEOC expresses its intent to “focus 
on strategic impact” to be effective as a “national law enforcement 
agency,” despite its increasingly limited funding and staffing.

The new plan focuses on developing substantive areas, including 
the “gig economy,” “backlash” discrimination against Muslim and 
Middle Eastern employees, and discriminatory hiring and recruitment 
policies. It also makes clear that hot-button topics from recent years are 
likely here to stay. Employers are strongly urged to develop practices 
now to help them avoid EEOC charges and withstand the agency’s 
scrutiny.

Unions speak out on air traffic control initia-
tive. Union leaders representing airline and gov-
ernment employees are speaking out on President 
Donald Trump’s air traffic control reform initiative. 
Lee Saunders, president of the American Federa-
tion of State, County, and Municipal Employees, 
says his union is opposed to what he calls “inef-
ficient and risky efforts to privatize the nation’s air 
traffic control operations.” He said the reform plan 
“has the potential to threaten safe and efficient air 
travel for many Americans, to significantly weaken 
the economy, and to harm the committed federal 
workforce that is dedicated to the safe and effi-
cient aviation all Americans deserve and expect.” 
Captain Tim Canoll, president of the Air Line Pilots 
Association, Int’l (ALPA), said the U.S. air traffic 
control system should operate as a not-for-profit 
organization, and key stakeholders, including 
ALPA and the National Air Traffic Controllers As-
sociation, must hold a role in its governance and 
oversight.

Machinists union hails Uber decision to 
allow tipping. The International Association of 
Machinists and Aerospace Workers (IAM) is tak-
ing credit for the decision by ride-hailing company 
Uber to allow riders to tip straight from Uber’s app. 
“Thanks to pressure from thousands of ride-hail 
drivers joining together in the IAM’s Independent 
Drivers Guild, Uber riders across the United States 
will soon be able to tip straight from Uber’s app,” 
a June statement from the union said. “We were 
proud to lead the way in this fight on behalf of driv-
ers in New York City and across the nation,” said 
Jim Conigliaro, Jr., founder of the drivers’ group 
and IAM Eastern Territory chief of staff. “This is an 
important first step toward a fairer ride-hail indus-
try,” he said.

Union leaders criticize withdrawal from Paris 
climate agreement. President Trump’s decision 
to withdraw the United States from the Paris cli-
mate agreement has drawn criticism from union 
leaders. AFL-CIO President Richard Trumka called 
the move “a decision to abandon a cleaner future 
powered by good jobs.” He said Scott Pruitt, ad-
ministrator of the U.S. Environmental Protection 
Agency (EPA), has given dangerous advice and 
following his lead “is a failure of American lead-
ership.” Mary Kay Henry, president of the Service 
Employees International Union (SEIU) said Trump 
and his political allies “are killing the creation of 
new industries and jobs that could give communi-
ties the boost they need to thrive in favor of corpo-
rate polluters who want to pad their bottom line on 
the health of our communities.” She said already 
in the United States, clean energy jobs outnumber 
fossil fuel jobs, with solar and wind energy at the 
forefront. D

UNION ACTIVITY
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EEOC takes on ‘gig economy’
Today, employees are more likely than ever before 

to be temporary, part-time, leased, employed through a 
staffing agency, or employed by more than one employer. 
These days, more workers fall in that ill-defined gray 
zone between true independent contractors and employ-
ees. The “gig economy” is defined by the prevalence of 
short-term contracts and freelance work. In its SEP, the 
EEOC “adds a new priority to address issues related to 
complex employment relationships and structures in the 
21st century workplace, focusing specifically on tempo-
rary workers, staffing agencies, independent contractor 
relationships, and the on[-]demand economy.”

Employers that use those types of employment ar-
rangements must remember that “gig” workers can also 
allege discrimination or harassment. Don’t cut corners 
on training on your antidiscrimination and antiharass-
ment policies. Temporary employees may be viewed as 
easy targets for harassment, discriminatory treatment, or 
bullying. As the recent events at Uber have made clear, 
companies that grow quickly need to make sure they 
“grow up” by timely implementing clear and consistent 
policies and encouraging a culture of professionalism.

Discrimination against Muslim, 
Middle Eastern employees

Another focus area for the EEOC is “addressing 
discriminatory practices against those who are Muslim 
or Sikh, or persons of Arab, Middle Eastern, or South 
Asian descent, as well as persons perceived to be mem-
bers of these groups.” While it’s somewhat unusual for 
the EEOC to announce that it will specifically focus on 
particular religious groups or nationalities, the plan ex-
plains that strategic protection is necessary because of 
“backlash against [those groups] from tragic events in 
the United States and abroad.” It’s unclear how enforce-
ment of the issue will proceed under the new presiden-
tial administration.

Remember that you must provide employees rea-
sonable accommodations for religious observances, in-
cluding breaks for prayers. Appearance and dress code 
standards that arbitrarily ban or restrict beards, turbans, 
or head coverings likely will draw increased scrutiny 
from the EEOC. Backlash discrimination should be spe-
cifically covered in antidiscrimination training.

Barriers in recruitment and hiring
The EEOC restated its commitment to eliminat-

ing barriers in recruitment and hiring and added new 
details to its goal. Specifically, the EEOC will take aim 
at the lack of diversity in certain industries, including 
technology and police work, and the increasing use and 
impact of data-driven employment screening tools. Em-
ployers in targeted industries should continue to focus 
on recruiting a diverse workforce.

Employers that use online applications, algorithms, 
or similar data tools to screen applicants must be partic-
ularly careful. Those tools can provide a first look at ap-
plicants and assist hiring managers. However, you must 
know what parameters are used in the screenings and 
make sure you consider how the screenings could pre-
sent barriers (even unintentionally) for groups such as 
older workers, minorities, women, and people with dis-
abilities. For example, a screening tool that automatically 
eliminates applicants with a long gap in employment 
may unintentionally have a disparate impact on women 
who left the workforce to care for a young family. Date-
of-birth inquiries could discriminate against older work-
ers. Online application processes that aren’t accessible to 
people with disabilities present an obvious problem.

Screening applicants by checking their social media 
profiles also can be risky. Social media profiles may re-
veal more than a potential employer should know about 
employees’ religion or other protected characteristics.

Pregnancy discrimination,  
unequal pay, LGBT protections

The EEOC will continue to prioritize substantive is-
sues such as rooting out pregnancy discrimination, pre-
venting unequal pay, and protecting LGBT individuals 
from discrimination.

The EEOC has focused on accommodating employ-
ees’ pregnancy-related limitations. Employers are re-
minded that pregnant employees should be treated the 
same as nonpregnant employees with a similar ability 
or inability to work. Remember, if a pregnant employee 
hasn’t requested leave or a new role, you can’t force 
her to take leave or change roles because you believe 
she shouldn’t perform a certain job. At the same time, 
a pregnant employee who requests an accommodation 
should be treated the same as other employees who re-
quest accommodations.

The EEOC will continue to focus on equal pay. How-
ever, the SEP makes clear the agency won’t focus on 
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equal pay strictly as a gender issue: “The Commission will also 
focus on compensation systems and practices that discriminate 
based on any protected basis.” The guidance reminds employers 
that pay differentials should be based on seniority, merit, or quan-
tity or quality of production, not on protected characteristics.

Finally, as you likely know by now, the EEOC interprets the 
prohibition against sex discrimination under Title VII of the Civil 
Rights Act of 1964 as forbidding employment discrimination 
based on gender identity and sexual orientation. The agency has 
enjoyed great success in enforcing its position. It has obtained 
more than $6 mil lion in monetary relief for LGBT workers, re-
quired policy changes by employers, and convinced a growing 
number of courts to endorse its interpretation of Title VII.

The number of EEOC charges based on sexual orientation or 
gender identity increased by 34 percent in 2015. The agency is 
unlikely to slow down in its strategic enforcement in this area, 
and you would do well to include sexual orientation and gender 
identity as protected characteristics in your equal employment 
and antiharassment policies. The Human Rights Campaign has 
reported that the vast majority—89 percent—of Fortune 500 
companies already prohibit discrimination based on sexual ori-
entation, and two-thirds prohibit discrimination based on gen-
der identity. 

Bottom line
The EEOC expects employers to follow not only the laws it 

enforces but also its interpretations of those laws. Take the time 
to analyze your work environment regarding the issues in the 
agency’s SEP. Consider revising your policies and practices to 
more closely align them with the EEOC’s strategic positions. 
Your efforts will prove to be invaluable if your company faces an 
EEOC charge or investigation. D
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