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We’ve been discussing concerns about 
the Delaware Medical Marijuana Act since 
it was signed into law in 2011. The Dela-
ware General Assembly has subsequently 
decriminalized small amounts of marijuana 
and considered legalizing the drug for recre-
ational use. In light of the rapidly changing 
landscape, the General Assembly has estab-
lished a marijuana task force to address the 
various issues raised by marijuana in the 
First State. Read on to learn about the task 
force and how you can make use of this new 
venue to voice your concerns.

Taking marijuana use to task
In the closing hours of its 2017 legis-

lative session, the Delaware General As-
sembly created the Adult-Use Cannabis 
Task Force to study the legalization of 
marijuana. The task force was formed 
when it became clear that there weren’t 
enough votes to pass House Bill (HB) 
110, which would have legalized the rec-
reational use of marijuana in Delaware.

The 23-member task force will 
“study adoption of a model for regula-
tion and taxation of adult-use cannabis 
in Delaware, including local authority 
and control, consumer safety and sub-
stance abuse prevention, packaging and 
labeling requirements, impaired driv-
ing and other criminal law concerns, 
and taxation, revenue, and banking is-
sues.” The group’s first meeting is to 

occur no later than September 7, 2017, 
and it must report its findings to the 
governor and the General Assembly by 
January 31, 2018.

Impact on employers
The task force is an excellent op-

portunity for Delaware employers to 
raise concerns about how legalized 
marijuana will affect the workplace. 
One issue that should be addressed is 
the effect of legalization on employer 
drug-testing programs. Many Delaware 
employers have such programs in the 
interest of safety and productivity or be-
cause they are mandated by federal law.

Delaware’s medical marijuana law 
prohibits an employer from disciplin-
ing a marijuana cardholder unless it can 
prove that he is “impaired” in the work-
place. Similarly, HB 110 would have pro-
hibited an employer from disciplining 
a marijuana user unless he is “under 
the influence.” To date, no guidance on 
how to determine whether someone is 
“impaired” or “under the influence” has 
been provided.

It seems clear that current test-
ing protocols are insufficient. Virtu-
ally all drug-testing programs use a 
urine sample. To determine the pres-
ence of marijuana, a sample is tested for 
THC-COOH, a derivative or metabo-
lite of THC, the intoxicating substance 
in marijuana. Unlike THC, however, 
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THC-COOH is not intoxicating. As a result, a positive urine 
screen cannot be used to show impairment.

While a blood screen can test for THC, there currently is no 
agreement on the level of THC that leads to intoxication. With-
out some objective standard, a blood test alone will not provide 
employers with the needed clarity.

Without an effective drug test, you are left with your obser-
vations of an employee’s condition and behavior. Unlike trained 
law enforcement personnel, HR professionals will likely be re-
luctant to require suspected marijuana users to perform a bat-
tery of tasks to show impairment. Perhaps that’s what you must 
do to avoid liability, however. That’s not right.

Bottom line
You should make sure your voice is heard by the task force 

to protect your right to a drug-free workplace. At a minimum, 
an objective standard for impairment should be developed so 
employers can avoid uncertainty and legal liability. Stand up 
and let your voices be heard!

The author can be reached at wbowser@ycst.com. D
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Workin’ on the down low: 
diminished earning capacity 
for undocumented workers
by Cassandra Faline Roberts

One of the issues frequently raised in workers’ compensation cases 
is whether an employee’s injuries result in diminished earning capac-
ity. The way to address this issue is to determine which jobs are avail-
able to the employee. But what do you do when an employee is undocu-
mented and cannot legally work in any job? We have a bit more insight, 
thanks to a recent case from the Delaware Supreme Court.

Delaware Supreme Court weighs in
The issue of whether undocumented workers can logically 

have a diminished earning capacity, when they have no legal 
earning capacity, has been up and down the appellate ladder for 
the last three years. The case on the radar is Magdalena Guardado 
v. Roos Foods, in all of its various permutations.

Initially, the matter was considered by the Delaware 
Industrial Accident Board (IAB), which is the administrative 
agency responsible for ruling on workers’ comp claims. The 
IAB was presented with the employer’s petition to terminate 
the employee’s benefits. The goal of a petition to terminate 
is to demonstrate that the employee can return to gainful 
employment.

In a decision that created fervor in the workers’ comp 
community, the IAB denied the termination, suggesting that 
undocumented workers just might be their own class of per-
petually displaced workers. In other words, the IAB indicated 

EEOC marks 50th anniversary of ADEA with 
discussion on discrimination. Experts invited to a 
June meeting of the Equal Employment Opportu-
nity Commission (EEOC) told of the continuing ef-
fects of age discrimination 50 years after passage of 
the Age Discrimination in Employment Act (ADEA). 
A 2017 AARP survey reports that nearly two-thirds 
of workers age 55 to 64 report their age as a bar-
rier to getting a job. Also, a 2015 survey using ré-
sumés for workers at various ages found significant 
discrimination in hiring for female applicants and 
the oldest applicants, according to Patrick Button, 
an assistant professor of economics at Tulane Uni-
versity and a researcher with the National Bureau 
of Economic Research Disability Research Center. 
Laurie McCann, a senior attorney for AARP Foun-
dation Litigation, called on the EEOC to strengthen 
ADEA protections and enforcement. John Chal-
lenger of the outplacement and career transition 
firm Challenger, Gray & Christmas said that older 
workers, particularly skilled workers, are being 
channeled out of the workforce, damaging the 
country’s economic health. If more older work-
ers stayed in the workforce, it would significantly 
reduce the skilled worker shortage in the United 
States, he said.

Obama-era guidance on joint employment, 
independent contractors withdrawn. On June 7, 
Secretary of Labor Alexander Acosta announced 
that the U.S. Department of Labor’s (DOL) 2015 
and 2016 informal guidance on joint employment 
and independent contractors has been withdrawn. 
The two guidance letters from the Obama admin-
istration—FLSA 2015-1 (dealing with independent 
contractors) and FLSA 2016-1 (dealing with joint 
employment)—narrowed the definition of indepen-
dent contractor and made more employers subject 
to joint-employer status. Acosta’s announcement 
said the DOL will continue to enforce both the Fair 
Labor Standards Act (FLSA) and the Migrant and 
Seasonal Agricultural Worker Protection Act even 
though the guidance letters have been withdrawn.

Executive Order expands apprenticeships, vo-
cational training. Secretary Acosta in June hailed 
President Donald Trump’s Executive Order to ex-
pand apprenticeships and vocational training. The 
order calls on the secretary of labor, in consultation 
with the secretaries of education and commerce, to 
propose regulations that promote the development 
of apprenticeship programs by industry and trade 
groups, nonprofit organizations, unions, and joint 
labor-management organizations. It also directs the 
DOL and the Commerce Department to promote 
apprenticeships to business leaders in critical in-
dustry sectors, including manufacturing, infrastruc-
ture, cybersecurity, and health care. D

AGENCY ACTION



Delaware Employment Law Letter

August 2017 3

that because there may be no work available for undocu-
mented workers, they are permanently eligible for work-
ers’ comp benefits.

Normally, a petition to terminate would be pre-
sented to the IAB (usually successfully) along with a 
labor market survey showing that there are jobs avail-
able for the employee despite her medical restrictions. 
Historically, the employer of an undocumented worker 
would still use a hypothetical market survey to show 
that jobs “would be” available to the injured worker but 
for the fact of her undocumented status. And from 1992 
until approximately 2014, that argument carried the day. 
Until the Guardado case, that is.

In Guardado, the IAB took the position that a labor 
market survey of jobs available only if the employee 
could legally hold gainful employment isn’t the appro-
priate indicia of job availability. The case was appealed 
to the Delaware Superior Court, which agreed with the 
IAB, and then to the Delaware Supreme Court, which 
reversed and sent the case back to the IAB, directing it 
to further consider whether there was, in fact, work avail-
able for undocumented individuals.

This decision is a victory for employers because the 
supreme court specifically held that there is no special 
class of displaced workers that encompasses all undocu-
mented immigrants. The injured undocumented worker 
clearly found work—after all, she suffered a work- related 
injury—and shouldn’t be entitled to lifetime total dis-
ability benefits for no other reason than there’s no way to 
show that she could be legally employed.

Since the IAB’s initial ruling, the courts have been 
quite clear that any employer hiring an undocumented 
worker deserves what it gets in terms of the punitive im-
pact of the Guardado case. However, the supreme court 
wasn’t willing to carry that punishment to its logical 
conclusion—a lifetime of workers’ comp benefits for in-
dividuals who are actually capable of working.

So the Guardado case was sent back to the IAB with 
the instruction that the employer must provide “reliable 
market evidence” on the jobs in which undocumented 
workers might reasonably be able to secure employ-
ment despite their undocumented status. The supreme 
court’s recognition that undocumented workers can and 
do secure employment was a step in the right direction 
in terms of limiting the punitive effect of the Guardado 
ruling.

IAB’s decision
The case was sent back to the IAB for hearing in 

late April, and a decision was rendered in late May. 
This time, the employer prevailed, and the injured 
worker’s disability benefits were terminated based on 
a labor market survey, in tandem with testimony from 
an economist from the University of Delaware. Some of 
the benchmarks of job availability for undocumented 

workers presented by the economist included the 
following:

• Of the approximately 28,000 undocumented work-
ers in Delaware, roughly 80 percent are employed.

• The undocumented labor force in Delaware com-
prises approximately 20,000 to 25,000 workers.

• Of the various occupations and industries identified 
in the labor market survey, the economist testified 
that “there are several thousand unauthorized im-
migrants in each.”

• The need for Spanish-speaking employees is on the 
rise.

Bottom line
The status of undocumented immigrants with re-

spect to workers’ comp benefits remains murky. There’s 
clear evidence that undocumented individuals can find 
new employment even after suffering workplace inju-
ries. As a result, Delaware courts will not find that all 
undocumented immigrants are permanently removed 
from the labor force and entitled to lifetime disability 
benefits. But the exact contours of an employer’s obliga-
tion before benefits are terminated remains to be seen.

The Guardado decision has been appealed by the at-
torney for the injured worker, so stay tuned for further 
updates.

The author can be reached at croberts@ycst.com. D
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Supreme Court delivers  
sermon on ERISA  
‘church plan’ exemption

The Employee Retirement Income Security Act of 1974 
(ERISA) generally requires private employers offering pension 
plans to adhere to a lengthy list of rules designed to ensure plan 
solvency and protect plan participants. Church plans, however, 
are exempt from those requirements. But what exactly con-
stitutes a “church plan”? The U.S. Supreme Court has just 
ruled—unanimously—on this issue.

Church-affiliated hospital pension plans
The case involved three church-affiliated nonprof-

its that run hospitals and other healthcare facilities. The 
hospitals offer defined-benefit pension plans to their 
employees. The plans were established by the hospitals 
themselves—not by a church—and are managed by in-
ternal employee benefits committees.

The three hospitals involved in the case were Ad-
vocate Health Care Network, associated with the Evan-
gelical Lutheran Church in America and the United 
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Church of Christ; Saint Peter’s Health Care System, which is 
both owned and controlled by a Roman Catholic diocese; and 
Dignity Health, which maintains ties to the Catholic religious 
orders that initially sponsored some of its facilities.

A group of current and former employees filed class ac-
tions alleging that the hospitals’ pension plans didn’t fall within 
ERISA’s church-plan exemption because they weren’t estab-
lished by a church. The district courts agreed with the employ-
ees, ruling that a plan must be established by a church to qualify 
for the exemption, and the appeals courts affirmed the district 
court’s ruling.

The U.S. Supreme Court, however, ruled 8-0 (Justice Neil 
Gorsuch didn’t participate in the case) that a plan maintained 
by a principal-purpose organization qualifies as a “church 
plan,” regardless of who established it.

Majority opinion
Justice Elena Kagan wrote the majority opinion. The defi-

nition of “church plan” came in two distinct phases, noted the 
Court. Initially, ERISA defined it as a “plan established and 
maintained . . . for its employees . . . by a church or by a conven-
tion or association of churches.”

But in 1980, Congress amended the statute to expand the 
definition. Now, for purposes of the church-plan definition, 
an “employee of a church” includes an employee of a church- 
affiliated organization, such as the hospitals in this case.

Congress in 1980 also added a provision stating that the 
definition of “church plan” includes a plan established or 
maintained by an entity whose principal purpose is to fund or 
manage a benefit plan for the employees of churches or church 
affiliates.

The intent of Congress, the Supreme Court concluded, was 
to encompass a different type of plan in the definition—one 
that “should receive the same treatment (i.e., an exemption) as 
the type described in the old definition.” And these “newly 
favored plans” are described by the Court as those maintained 
by “principal-purpose organizations,” regardless of their 
origins.

In short, the Court stated that “because Congress deemed 
the category of plans ‘established and maintained by a church’ 
to ‘include’ plans ‘maintained by’ principal-purpose organi-
zations, those plans—and all those plans—are exempt from 
ERISA’s requirements.” Advocate Health Care Network v. Stapleton, 
U.S. Supreme Court 581 U.S. ___ (June 5, 2017).

Sotomayor: Right decision, 
but a troubling one

Justice Sonia Sotomayor, in a concurring opinion, noted that 
the majority opinion meant that “scores of employees—who 
work for organizations that look and operate much like secular 
businesses—potentially might be denied ERISA’s protections. 
In fact, it was the failure of unregulated ‘church plans’ that 
spurred cases such as these.”

Survey finds HR gaining C-suite influence. 
A survey from payroll and HR software provider 
Paychex finds that HR leaders at small and midsize 
companies say they have grown beyond serving a 
traditional administrative function to taking on a 
more strategic role within their organizations. The 
survey of more than 300 HR decision makers from 
organizations with 50 to 500 employees found that 
75% of respondents feel HR technology has en-
abled them to secure a seat at the leadership table. 
According to the study, 41% of respondents meet 
with their CEO or CFO or both on a weekly basis, 
while close to one-third have access to top man-
agement when they need it.

Unemployment rate for persons with disabili-
ties stable in 2016. The U.S. Bureau of Labor Statis-
tics (BLS) reported in June 2017 that the unemploy-
ment rate for persons with a disability, at 10.5%, 
was little changed from the previous year, while 
the rate for those without a disability declined to 
4.6%. Highlights of the 2016 data show that nearly 
half of all persons with a disability were age 65 
and over, about three times larger than the share of 
those with no disability. Also, for all age groups, the 
employment-population ratio was much lower for 
persons with a disability than for those with no dis-
ability. Another finding showed that for all educa-
tional attainment groups, jobless rates for persons 
with a disability were higher than those for persons 
without a disability. The report also noted that in 
2016, 34% of workers with a disability were em-
ployed part-time, compared to 18% for those with 
no disability. Also, employed persons with a dis-
ability were more likely to be self-employed than 
those with no disability.

Study finds employees dissatisfied with senior 
leaders. A survey from advisory firm Willis Towers 
Watson finds that U.S. employees give their senior 
leadership low marks on key aspects of people 
management, including the ability to develop fu-
ture leaders, evoke trust and confidence, and dem-
onstrate sincere interest in employees’ well-being. 
The Willis Towers Watson Global Workforce Study 
found that just 45% of U.S. employees have trust 
and confidence in the job being done by their or-
ganization’s top leaders. That’s down from 55% of 
those who responded similarly in 2014. Just under 
half (47%) believe leaders have a sincere interest in 
employee well-being, while just 41% think their or-
ganization is doing a good job of developing future 
leaders. The research found that employees give 
their immediate managers higher grades. Eighty-
one percent say their managers treat them with re-
spect, while 75% say managers assign them tasks 
that are suited to their skills and abilities. D
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While Sotomayor joined the majority opinion be-
cause she was “persuaded that it correctly interprets the 
relevant statutory text,” she was nonetheless “troubled by 
the outcome of these cases.” She noted that while Con-
gress acted in 1980 to exempt plans established by orders 
of Catholic Sisters, “it is not at all clear that Congress 
would take the same action today with respect to some of 
the largest health-care providers in the country . . . orga-
nizations [that] bear little resemblance to those Congress 
considered when enacting the 1980 amendment.” D

EEOC ENFORCEMENT
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Best practices for employers 
under EEOC’s new SEP

The Equal Employment Opportunity Commission 
(EEOC) recently released its Strategic Enforcement Plan (SEP) 
for 2017 to 2021. The new plan replaces an earlier version is-
sued in 2012, but it isn’t a radical departure from the agency’s 
previous agenda. Employers hoping for a more employer-
friendly EEOC under the new administration may be disap-
pointed by the 2017 SEP.

The plan makes clear that the agency will continue to ag-
gressively investigate and litigate issues it sees as having the 
greatest impact on the development of the law or on promoting 
compliance across a large organization or industry. The EEOC 
expresses its intent to “focus on strategic impact” to be effective 
as a “national law enforcement agency,” despite its increas-
ingly limited funding and staffing.

The new plan focuses on developing substantive areas, 
including the “gig economy,” “backlash” discrimination against 
Muslim and Middle Eastern employees, and discriminatory 
hiring and recruitment policies. It also makes clear that hot-
button topics from recent years are likely here to stay. Employers 
are strongly urged to develop practices now to help them avoid 
EEOC charges and withstand the agency’s scrutiny.

EEOC takes on ‘gig economy’
Today, employees are more likely than ever before 

to be temporary, part-time, leased, employed through 
a staffing agency, or employed by more than one 
employer. These days, more workers fall in that ill-
defined gray zone between true independent contractors 
and employees. The “gig economy” is defined by the 
prevalence of short-term contracts and freelance work. 
In its SEP, the EEOC “adds a new priority to address 
issues related to complex employment relationships 
and structures in the 21st century workplace, focusing 
specifically on temporary workers, staffing agencies, 
independent contractor relationships, and the on[-]
demand economy.”

Employers that use those types of employment ar-
rangements must remember that “gig” workers can also 
allege discrimination or harassment. Don’t cut corners 

on training on your antidiscrimination and antiharass-
ment policies. Temporary employees may be viewed 
as easy targets for harassment, discriminatory treat-
ment, or bullying. As the recent events at Uber have 
made clear, companies that grow quickly need to make 
sure they “grow up” by timely implementing clear 
and consistent policies and encouraging a culture of 
professionalism.

Discrimination against Muslim, 
Middle Eastern employees

Another focus area for the EEOC is “addressing 
discriminatory practices against those who are Muslim 
or Sikh, or persons of Arab, Middle Eastern, or South 
Asian descent, as well as persons perceived to be mem-
bers of these groups.” While it’s somewhat unusual for 
the EEOC to announce that it will specifically focus on 
particular religious groups or nationalities, the plan ex-
plains that strategic protection is necessary because of 
“backlash against [those groups] from tragic events in 
the United States and abroad.” It’s unclear how enforce-
ment of the issue will proceed under the new presiden-
tial administration.

Remember that you must provide employees rea-
sonable accommodations for religious observances, in-
cluding breaks for prayers. Appearance and dress code 
standards that arbitrarily ban or restrict beards, turbans, 
or head coverings likely will draw increased scrutiny 
from the EEOC. Backlash discrimination should be spe-
cifically covered in antidiscrimination training.

Barriers in recruitment and hiring
The EEOC restated its commitment to eliminat-

ing barriers in recruitment and hiring and added new 
details to its goal. Specifically, the EEOC will take aim 
at the lack of diversity in certain industries, including 
technology and police work, and the increasing use and 
impact of data-driven employment screening tools. Em-
ployers in targeted industries should continue to focus 
on recruiting a diverse workforce.

Employers that use online applications, algorithms, 
or similar data tools to screen applicants must be partic-
ularly careful. Those tools can provide a first look at ap-
plicants and assist hiring managers. However, you must 
know what parameters are used in the screenings and 
make sure you consider how the screenings could pre-
sent barriers (even unintentionally) for groups such as 
older workers, minorities, women, and people with dis-
abilities. For example, a screening tool that automatically 
eliminates applicants with a long gap in employment 
may unintentionally have a disparate impact on women 
who left the workforce to care for a young family. Date-
of-birth inquiries could discriminate against older work-
ers. Online application processes that aren’t accessible to 
people with disabilities present an obvious problem.
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Screening applicants by checking their social media 
profiles also can be risky. Social media profiles may re-
veal more than a potential employer should know about 
employees’ religion or other protected characteristics.

Pregnancy discrimination,  
unequal pay, LGBT protections

The EEOC will continue to prioritize substantive is-
sues such as rooting out pregnancy discrimination, pre-
venting unequal pay, and protecting LGBT individuals 
from discrimination.

The EEOC has focused on accommodating employ-
ees’ pregnancy-related limitations. Employers are re-
minded that pregnant employees should be treated the 
same as nonpregnant employees with a similar ability 
or inability to work. Remember, if a pregnant employee 
hasn’t requested leave or a new role, you can’t force 
her to take leave or change roles because you believe 
she shouldn’t perform a certain job. At the same time, 
a pregnant employee who requests an accommodation 
should be treated the same as other employees who re-
quest accommodations.

The EEOC will continue to focus on equal pay. 
However, the SEP makes clear the agency won’t focus 
on equal pay strictly as a gender issue: “The Commis-
sion will also focus on compensation systems and prac-
tices that discriminate based on any protected basis.” 
The guidance reminds employers that pay differentials 
should be based on seniority, merit, or quantity or qual-
ity of production, not on protected characteristics.

Finally, as you likely know by now, the EEOC inter-
prets the prohibition against sex discrimination under 
Title VII of the Civil Rights Act of 1964 as forbidding 
employment discrimination based on gender identity 
and sexual orientation. The agency has enjoyed great 
success in enforcing its position. It has obtained more 
than $6 mil lion in monetary relief for LGBT workers, 
required policy changes by employers, and convinced a 
growing number of courts to endorse its interpretation 
of Title VII.

The number of EEOC charges based on sexual ori-
entation or gender identity increased by 34 percent in 
2015. The agency is unlikely to slow down in its strate-
gic enforcement in this area, and you would do well to 
include sexual orientation and gender identity as pro-
tected characteristics in your equal employment and an-
tiharassment policies. The Human Rights Campaign has 
reported that the vast majority—89 percent—of Fortune 
500 companies already prohibit discrimination based on 
sexual orientation, and two-thirds prohibit discrimina-
tion based on gender identity. 

Bottom line
The EEOC expects employers to follow not only the 

laws it enforces but also its interpretations of those laws. 
Take the time to analyze your work environment re-
garding the issues in the agency’s SEP. Consider revising 
your policies and practices to more closely align them 
with the EEOC’s strategic positions. Your efforts will 
prove to be invaluable if your company faces an EEOC 
charge or investigation. D

REDUCTION IN FORCE
borrowed from NJEMP, July 2017, record # 211016

3rd Circuit: No evidence of age 
discrimination means no lawsuit

The U.S. Court of Appeals for the 3rd Circuit (whose rul-
ings apply to all Delaware employers) recently affirmed the 
dismissal of a former employee’s age discrimination claim, 
holding that the metrics his former employer used to select his 
position for elimination were reasonable and lawful, and there 
was no other evidence supporting his claim of age bias.

Facts
Covidien LP, a medical device company, employed 

Michael Molnar as a district manager in New Jersey. He 
worked on the pharmaceutical division’s branding sales 
team (Brands) for approximately 10 years. In 2012, the 
company sought to spin off its pharmaceuticals business 
and implement a reduction in force (RIF).

As part of the restructuring, Covidien attempted to 
cut costs in Brands by consolidating the least effective 
sales territories with other territories. It determined the 
geographical areas that needed to be cut based on the 
value of sales in each territory and also concluded that 
there was a high concentration of district managers in 
the New Jersey, New York, and Philadelphia areas. Ac-
cordingly, the company decided to eliminate one district 
manager position from those regions. It made similar 
decisions for two other regions.

To implement the RIF, Covidien asked its regional 
sales directors to rate the district managers based on 
three core competencies: action-oriented skills, lead-
ership skills, and communications skills. In addition, 
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Covidien considered each district manager’s perfor-
mance assessments from the past two years. It then com-
puted a total weighted score for each manager.

Molnar received the lowest weighted score of any 
district manager in his region. As a result, Covidien 
eliminated his position. He was 59 at the time. The two 
managers in his region who retained their jobs were 34 
and 43 years old.

Six months after Molnar’s termination, Covidien 
reconfigured its sales districts again and identified the 
need for a district manager in a newly formed district 
in New Jersey. Notably, the company had received ap-
proval from the U.S. Food and Drug Administration 
(FDA) for a new drug after it eliminated Molnar’s posi-
tion, which created a need for the additional job. It filled 
the position with an employee who was 57 years old.

Molnar sued his former employer in state court, al-
leging age discrimination in violation of New Jersey law. 
Covidien had the case transferred to federal court and 
asked the court to dismiss the case without a trial. After 
the court granted Covidien’s request, Molnar appealed.

Appeals court finds no 
evidence of discrimination

The 3rd Circuit affirmed the lower court’s dismissal 
of Molnar’s age discrimination claim, finding he had 
presented no evidence of discrimination. Molnar argued 
that the performance metric Covidien used to eliminate 
his position was subjective and was therefore a pretext, 
or excuse, for age discrimination. However, the court 
disagreed.

Covidien calculated the district managers’ perfor-
mance scores using two figures: their total performance 
ratings (based on evaluations from 2011 and 2012) and 
the regional sales directors’ ratings of each employee 
on three core competencies. The court agreed with the 
lower court that those metrics were “reasonably related” 
to performance and consistent with Covidien’s purpose 
in eliminating the least effective district manager.

Molnar also argued that the method chosen by Co-
vidien unfairly ignored his years of high performance. 
However, the court held that a terminated employee 
can’t prove age discrimination by arguing that a differ-
ent set of criteria might have been more favorable to him. 
Further, Covidien’s employee handbook included the 
three competencies it ultimately chose as performance 
metrics.

Moreover, Molnar didn’t offer evidence that Covi-
dien created the metric or rated him less favorably be-
cause of his age. The court noted that he even testified 
that he didn’t believe his former supervisor (who did his 
evaluations and rated him on the three core competen-
cies) or the vice president of sales (who developed the 
metric) discriminated against him.

With regard to Covidien’s decision to post and fill an 
open district manager position six months after it elimi-
nated Molnar’s position, the court noted that the FDA 
had granted priority status review for a new drug Covi-
dien could prepare to market, which meant it needed ad-
ditional salespersons. Accordingly, new circumstances 
justified a new business model, and Covidien created 
the new position to satisfy that need.

In addition, Molnar presented no evidence that the 
company eliminated his position and created a similar 
position months later just so it could fire an older em-
ployee. In fact, the new employee it hired was only two 
years younger than Molnar.

Bottom line
This case should be a reminder that you must be very 

cautious when you’re planning a RIF because litigation 
is often spawned by layoff decisions. First and foremost, 
you should use objective and relevant metrics when you 
decide which jobs to eliminate. You should also make 
sure that there are no glaring indications of age bias (or 
discrimination based on other protected categories). Fi-
nally, it may make sense to develop a hiring plan that 
provides opportunities to displaced employees if new 
jobs are created within a short time after a RIF occurs. D

WORDS ON WISE MANAGEMENT
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Should you be an HR leader?
Whether you are a salesperson or a CFO, you should be 

thinking about the people in your organization. You may think, 
“I’m in sales, why should I care about the people in my organi-
zation?” or “I’m the CFO, numbers are my thing, not people,” 
but you are dead wrong. It’s part of your job to think about 
your organization and its employees.

Even if you don’t formally manage others in your orga-
nization, you are most likely a leader of people, and as a re-
sult, you must know enough about HR to perform your job 
optimally. Whether you work in sales, finance, or some other 
department, knowing about the basic elements of HR shows 
employees that you value them. While numbers are certainly 
important, equally—or perhaps even more—important is how 
well versed in HR “stuff” your managers are. Therefore, no 
matter what your title, you should be an HR leader.

Leaders know stuff
“How does the compensation structure work here?” 

or “What is the compensation philosophy of this organi-
zation?” are questions that great leaders have a response 
to, other than just telling the inquisitive team member 
to ask someone in HR. Do you know what your organi-
zation’s compensation philosophy is? Pay is something 
that everyone cares about and something you should be 
able to easily explain when asked.
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Another question you may be asked is “What is the organiza-
tion’s performance management strategy?” It actually may come 
across as “Why didn’t I get the top rating or a bigger raise on my 
review this year?” If you can’t differentiate for someone exactly 
what the top rating looks or sounds like, then how are you capa-
ble of writing an airtight review? If it happened to you, wouldn’t 
you expect your boss to be able to give you a solid explanation of 
how he saw things? Your team expects the same thing. It’s impor-
tant to understand how to explain and differentiate performance 
strategy.

It’s not just Millennials who are interested in learning and 
growing at your organization. Do you have some sense of the ca-
reer paths or learning opportunities that are available in the or-
ganization? If you aren’t proactively assisting your people in their 
learning and career path exploration, you need to start doing it. 
They expect you to have their best interests at heart.

Comfort level
“I’m pregnant and I need to see about FMLA or other leave. 

How does that work?” is another question you are likely to en-
counter. We know the Family and Medical Leave Act (FMLA) 
can be tricky to navigate and HR will definitely be involved, but 
your team members are looking to you for comfort and expect 
you to at least have some knowledge about how it works. Your 
people want you to be able to explain the basics of FMLA leave or 
how your organization’s leave policy works—and they deserve 
that much. If they ask and you aren’t comfortable answering, 
then get comfortable. After, you can send them to HR for more 
information.

So, back to our original question. Do you still think that 
knowing these things is HR’s responsibility, or is it part of your 
job as well? D
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