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The U.S. 3rd Circuit Court of Ap-
peals (whose rulings apply to all New Jer-
sey employers) recently rejected a dentist’s 
claim that her discharge constituted age 
discrimination.

Facts
Mikele Boyle worked as a dentist for 

Penn Dental Medicine from 1999 to 2013. 
In 2012, several of Boyle’s colleagues re-
ported concerns about her clinical work 
to Penn Dental’s clinical director, Alisa 
Kauffman, who had previously noticed 
what she considered to be sloppy preau-
thorization requests and poor treatment 
outcomes. Kauffman conducted a qual-
ity assurance audit of Boyle’s work. 

Kauffman discussed her concerns 
with the dean and assistant dean of the 
University of Pennsylvania School of 
Dental Medicine. Kauffman, the dean, 
and the assistant dean met with Boyle, 
asked her to resign, and threatened to 
report her to the Pennsylvania Board of 
Dentistry if she did not. When Boyle re-
fused to resign, the dean suspended her 
without pay pending review by Penn 
Dental’s quality committee.

The committee consisted of four 
Penn Dental dentists, the assistant dean, 
and a prominent dentist who didn’t work 
for Penn Dental. After reviewing 40 to 60 
of Boyle’s patients’ charts and discussing 

nine cases with her in detail, the commit-
tee unanimously agreed that she wasn’t 
performing to Penn Dental’s standard of 
care and recommended placing her on 
probation for six months. The dean ac-
cepted the recommendation.

The dentists who treated Boyle’s 
patients in her absence during the com-
mittee’s review raised additional con-
cerns about the quality of her work. The 
concerns were relayed to the committee, 
which broadened the scope of its inves-
tigation. The committee met with the 
dentists who raised the additional con-
cerns, reviewed patients’ outcomes, and 
unanimously agreed that Boyle was not 
performing to Penn Dental’s minimum 
standards. Following the committee’s 
second report, the dean terminated 
Boyle’s employment.

Dentist’s claims
Boyle sued Penn Dental, alleging 

her discharge constituted age discrimi-
nation in violation of the federal Age 
Discrimination in Employment Act 
(ADEA) and Pennsylvania law. Penn 
Dental denied her claims and asserted 
that it terminated her because she failed 
to perform to its standard of care, not 
because of her age. 

To avoid dismissal of her claims, 
Boyle was required to produce evidence 
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that either cast doubt on Penn Dental’s stated reason for her dis-
charge or permitted an inference that age discrimination was a 
motivating factor in her termination. The trial court concluded 
that she failed to produce sufficient evidence and dismissed her 
claims. Boyle appealed to the 3rd Circuit.

Court of appeals’ decision
On appeal, Boyle could not identify any direct evidence of 

discrimination. Instead, in an attempt to meet her burden, she 
relied on circumstantial evidence. First, she pointed to a younger 
Penn Dental dentist who had been placed on a performance 
management plan before being fired. Boyle argued that Penn 
Dental’s different treatment of the younger dentist suggested 
that the real reason for her termination was age discrimination. 

The court, however, rejected the comparison to the younger 
dentist because it found that the younger dentist and Boyle 
were not similarly situated. Penn Dental’s concerns about Boyle 
involved the quality of patient care, while the primary concerns 
about the younger dentist involved issues like his tendency to 
leave work early, his failure to work on Mondays, and his re-
fusal to accept new patients.

Next, Boyle argued that Penn Dental had pushed other den-
tists over 40 out of the practice. However, she was unable to es-
tablish the quality of the other dentists’ work or the reasons for 
their departure from Penn Dental.

Finally, Boyle challenged the quality committee’s findings re-
garding her performance. She relied on (1) her own testimony that 
she responded to all of the committee’s concerns, (2) an affidavit 
from a former colleague who attested that she was an excellent 
dentist, (3) letters from several patients stating they were satisfied 
with her care and were upset about her discharge, and (4) the fact 
that she had not received any complaints from patients. 

The court rejected Boyle’s challenge, ruling that an employ-
ee’s disagreement with her employer’s evaluation of her per-
formance is not enough to prove that the employer’s explana-
tion for her termination is a pretext (excuse) for discrimination. 
Similarly, the court ruled that the letters from patients and the 
absence of patient complaints did not cast doubt on the validity 
of Penn Dental’s concerns about the quality of her work. The 
court explained that its job was to assess whether Penn Dental 
honestly believed the reasons it provided for the termination 
decision, not determine whether it made the correct decision 
in terminating Boyle’s employment. In the absence of evidence 
that Penn Dental did not believe its stated reasons for the dis-
charge and a lack of evidence of bias against Boyle because of 
her age, the appeals court affirmed the lower court’s dismissal 
of her age discrimination claim.

Bottom line
This case demonstrates the importance of thoroughly re-

viewing the reasons for discharges and treating similarly sit-
uated employees consistently. Because Penn Dental referred 
concerns about Boyle’s work to a committee that reviewed 
them thoroughly and did the same with additional concerns 
that arose after the committee’s initial review, the employer’s 

EEOC marks 50th anniversary of ADEA with 
discussion on discrimination. Experts invited to a 
June meeting of the Equal Employment Opportu-
nity Commission (EEOC) told of the continuing ef-
fects of age discrimination 50 years after passage of 
the Age Discrimination in Employment Act (ADEA). 
A 2017 AARP survey reports that nearly two-thirds 
of workers age 55 to 64 report their age as a bar-
rier to getting a job. Also, a 2015 survey using ré-
sumés for workers at various ages found significant 
discrimination in hiring for female applicants and 
the oldest applicants, according to Patrick Button, 
an assistant professor of economics at Tulane Uni-
versity and a researcher with the National Bureau 
of Economic Research Disability Research Center. 
Laurie McCann, a senior attorney for AARP Foun-
dation Litigation, called on the EEOC to strengthen 
ADEA protections and enforcement. John Chal-
lenger of the outplacement and career transition 
firm Challenger, Gray & Christmas said that older 
workers, particularly skilled workers, are being 
channeled out of the workforce, damaging the 
country’s economic health. If more older work-
ers stayed in the workforce, it would significantly 
reduce the skilled worker shortage in the United 
States, he said.

Obama-era guidance on joint employment, 
independent contractors withdrawn. On June 7, 
Secretary of Labor Alexander Acosta announced 
that the U.S. Department of Labor’s (DOL) 2015 
and 2016 informal guidance on joint employment 
and independent contractors has been withdrawn. 
The two guidance letters from the Obama admin-
istration—FLSA 2015-1 (dealing with independent 
contractors) and FLSA 2016-1 (dealing with joint 
employment)—narrowed the definition of indepen-
dent contractor and made more employers subject 
to joint-employer status. Acosta’s announcement 
said the DOL will continue to enforce both the Fair 
Labor Standards Act (FLSA) and the Migrant and 
Seasonal Agricultural Worker Protection Act even 
though the guidance letters have been withdrawn.

Executive Order expands apprenticeships, vo-
cational training. Secretary Acosta in June hailed 
President Donald Trump’s Executive Order to ex-
pand apprenticeships and vocational training. The 
order calls on the secretary of labor, in consultation 
with the secretaries of education and commerce, to 
propose regulations that promote the development 
of apprenticeship programs by industry and trade 
groups, nonprofit organizations, unions, and joint 
labor-management organizations. It also directs the 
DOL and the Commerce Department to promote 
apprenticeships to business leaders in critical in-
dustry sectors, including manufacturing, infrastruc-
ture, cybersecurity, and health care. D
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nondiscriminatory reason for terminating her employ-
ment defeated her discrimination claim. In addition, 
because Boyle was unable to identify similarly situated 
younger employees whom Penn Dental treated differ-
ently, she could not show that the stated reason for her 
discharge was a pretext for age discrimination. D

AGE DISCRIMINATION
Da, disc, evid, perf, 

Case for consistency: 
Treatment of manager prevents 
dismissal of age bias claim
by Kennell M. Sambour

A New Jersey federal court recently declined to dismiss an 
age discrimination lawsuit because an employer’s failure to dis-
cipline employees in a consistent manner could be construed as 
evidence of discrimination.

Facts
Santos Andujar began his employment with Gen-

eral Nutrition Corporation (GNC) as a sales associate in 
1999. GNC promoted him to store manager in 2001, and 
he remained in that position until his discharge in 2014. 
He was 58. 

Throughout his employment with GNC, Andujar 
received numerous awards, including a “Sales Leader 
Award” and a “Certificate of Appreciation” for his sales 
performance in 2013. He improved the classification of 
his store from a “D” to a “B” based on sales, profits, and 
growth.

GNC evaluated Andujar’s performance annually 
through two assessments—an evaluation of his indi-
vidual performance and an evaluation of his store. He 
received individual scores indicating he was not meet-
ing performance expectations in 2006, 2008, and 2014, 
although his supervisor acknowledged that managers, 
including himself, had good and bad years. Andujar’s 
store received failing scores in 2010, 2011, and 2012.

GNC issued Andujar a written warning in June 2012. 
In 2013, his store received another failing score. As a result, 
in January 2014, GNC placed his store on an action plan 
and gave him 30 days to improve the store’s performance 
or face disciplinary action, including termination. GNC 
terminated Andujar’s employment approximately one 
month later for his failure to improve the performance of 
his store. On the same day, Andujar received a letter from 
GNC’s CEO acknowledging that his efforts and hard 
work contributed to the company’s success in 2013. In rec-
ognition of those achievements, GNC promised a “discre-
tionary match” to his 2013 401(k) contribution. 

GNC replaced Andujar with an employee in his 
20s. Andujar filed a lawsuit against GNC alleging age 

discrimination under the New Jersey Law Against 
Discrimination (NJLAD). Following the closure of dis-
covery (the pretrial exchange of evidence), GNC filed a 
motion seeking dismissal of the lawsuit on the grounds 
that there were no factual disputes that needed to be re-
solved before a jury and judgment should be entered in 
its favor. Although GNC acknowledged Andujar’s pro-
ficiency in sales, it maintained that he failed to comply 
with the requirements of his action plan.

District court’s decision
The court declined to dismiss the lawsuit, finding 

that Andujar presented sufficient evidence for a reason-
able fact finder to conclude that GNC’s proffered reason 
for terminating his employment (namely, poor perfor-
mance as store manager) was pretextual (i.e., fabricated). 
The court determined that the following evidence could 
support an inference that GNC treated Andujar differ-
ently because of his age:

• He improved his store’s performance classification 
from a “D” to a “B.”

• He received accolades for his performance through-
out his employment with GNC.

• Six younger store managers in his region had perfor-
mance issues from 2011 to 2015 and were not placed 
on action plans. In addition, the similarly situated 
managers were not terminated within 30 days of 
their performance reviews.

• GNC sent him a letter on the date of his termina-
tion recognizing that his “efforts and hard work” 
contributed to a successful year in 2013. The com-
pany provided him additional compensation for his 
performance without mentioning “sales” or “sales 
performance.”

• His supervisor included ageist language in the ac-
tion plan, referring to him “following old ways” and 
“not growing with the times.”

Accordingly, the court concluded that the evidence 
sufficiently indicated “weaknesses, implausibilit[ies], in-
consistencies, incoherencies, or contradictions” to create 
a genuine question of fact sufficient to deny summary 
judgment (dismissal without a trial).

Bottom line
This case is an important reminder that employ-

ers must discipline employees in a consistent manner 
to avoid the appearance of discrimination. While GNC 
may have terminated Andujar’s employment because of 
his poor performance as a store manager, its failure to 
treat similarly underperforming younger store manag-
ers the same way—as well as its inconsistent positive 
messages regarding his contributions—called into ques-
tion whether the discharge decision was motivated by 
age rather than job performance. D
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WAGE AND HOUR LAW
Admin, whl, ot ,mw, flsa, tips, lit, 

Passing NJDOL field inspection 
doesn’t mean Houlihan’s 
is out of the woods
by Michael H. Dell

A New Jersey federal court recently denied an employer’s 
motion to dismiss minimum wage and overtime claims even 
though the New Jersey Department of Labor and Workforce 
Development (NJDOL) previously found no violations.

Alleged violations
Two restaurant groups manage, own, and operate 

17 Houlihan’s restaurants in New Jersey and New York. 
The U.S. Department of Labor (DOL) sued the groups 
and restaurants for alleged violations of the minimum 
wage, overtime, and record-keeping requirements of the 
Fair Labor Standards Act (FLSA).

Under the FLSA, employers may pay tipped em-
ployees less than the minimum wage by claiming a “tip 
credit.” Employers also may set up a “tip pool” that al-
lows for the sharing of tips among employees who regu-
larly receive them. The DOL alleged that the restaurants 
violated the FLSA’s minimum wage requirements by 
unlawfully including employees who were not eligible 
to earn tips (e.g., janitors) in the tip pool. The DOL also 
claimed that the restaurants did not distribute all the 
tips in the tip pool, withheld as much as $40,000 in tips 
for themselves, and did not provide employees the req-
uisite notice of the FLSA’s tip-credit provisions. Finally, 
the DOL claimed that the restaurants violated the FLSA’s 
requirement to pay overtime and failed to keep records 
of employee meals and off-the-clock work.

The restaurants filed a motion to dismiss, seeking to 
end the DOL’s lawsuit before they had to file an answer 
to the complaint or go through discovery (the pretrial 
exchange of evidence). They made two primary argu-
ments: (1) The complaint included insufficient facts and 
(2) the DOL could not pursue the complaint because the 
NJDOL had already investigated the matter and issued 
an order of “no violation.”

District court’s decision
The court rejected the restaurants’ argument that the 

complaint did not set out enough facts to state a claim 
under the FLSA, noting that it provided specific exam-
ples of minimum wage, overtime, and record-keeping 
violations. The court also rejected the restaurants’ argu-
ment that posters detailing the provisions of the FLSA’s 
rule on tip credits was sufficient notice.

After determining that the DOL’s complaint alleged 
sufficient facts to survive the motion to dismiss, the 

court turned to the more interesting question of whether 
the DOL’s case was barred by the NJDOL’s prior investi-
gation. The doctrine of claim preclusion (also known as 
res judicata) prohibits a plaintiff from litigating the same 
claim against the same defendant twice. Under the doc-
trine, a prior decision barring future relitigation must be, 
among other things, “final.”

In this case, the restaurants sought to rely on the 
 NJDOL’s field reports or routine inspections. Because 
the field reports were not subject to any form of litigation 
and the DOL was not a party to the NJDOL’s proceed-
ings, the court would not invoke res judicata. Addition-
ally, the court noted that the NJDOL’s findings did not 
appear to be final because the NJDOL was not acting in 
a judicial capacity when it issued them.

Bottom line
This case is a reminder that employers must be care-

ful to follow applicable wage and hour regulations and 
that they still may have to defend themselves in a lawsuit 
despite passing a prior governmental investigation. D

FAILURE TO ACCOMMODATE
Disability, jf, leave of absence, light, 

Interactive process didn’t 
help NJ employee because 
requested position didn’t exist
by James M. Leva

The Appellate Division recently determined that an em-
ployer did not fail to accommodate an employee’s disability by 
refusing her request to transfer to a position that did not exist.

Background
For 26 years, Frances Grau worked as a nursing as-

sistant at Morristown Medical Center, which is part of 
the AHS hospital system. Her job required her to, among 
other things, assist patients with daily activities, bathe 
patients and help with hygiene maintenance, make pa-
tients’ beds, turn and position patients to prevent bed-
sores, maintain and stock linen carts, and move, main-
tain, and return all equipment used in patient care. To 
perform those duties, Grau needed to be able to lift 10 to 
50 pounds frequently and up to 100 pounds occasionally. 
She also needed to be able to push stretchers, chairs, and 
empty beds for long distances throughout the hospital.

In January 2013, Grau fell at work and injured her 
shoulder. The next month, AHS granted her a leave of ab-
sence because of the resulting pain. She underwent shoul-
der surgery in May 2013, and AHS provided her with 
additional leave through June 2013. During Grau’s leave 
of absence, AHS hired per diem staff and asked other full-
time staff members to work overtime to cover her duties.



New Jersey Employment Law Letter

August 2017 5

When Grau returned to work in June 2013, her doctor told 
AHS that she needed to be placed on light duty, was prohibited 
from lifting more than five pounds, and was not able to engage 
in any activities that involved pushing, pulling, or overhead lift-
ing. AHS’s budget precluded it from hiring a new employee to 
perform the duties Grau was unable to perform if she remained 
in the department. Because of the heavy workload of other nurs-
ing assistants, AHS was not able to redistribute Grau’s duties to 
other workers.

AHS maintained a transitional duty program and return-to-
work policy that provided employees with light-duty work for a 
90-day period. Under the policy, AHS allowed Grau to perform 
sedentary, light-duty desk work in another department after her 
return. Additionally, the employer worked with Grau to find a 
new position that was compatible with her work restrictions. 
AHS also helped her prepare a résumé, provided her a list of po-
sitions that might be available, and advised her on how to apply 
for those positions. Further, it gave her training for several cleri-
cal positions. Because the training period exceeded the period 
for which she was eligible for light-duty work, AHS extended 
her eligibility under the return-to-work policy. Despite the em-
ployer’s efforts, Grau was not able to “keep up with the pace” of 
the training because she was not used to using a computer.

In October 2013, nine months after her fall, Grau underwent 
an assessment to evaluate her ability to perform the duties of the 
nursing assistant position. The assessment showed that she still 
was not able to lift, pull, or push the amount of weight needed to 
perform the position’s duties.

Grau requested a “sitter/spotter” position, which she under-
stood would require her to monitor patients who were at high 
risk of injuring themselves because of confusion or disorienta-
tion. AHS denied her request, claiming that such a position did 
not exist. Rather, those duties were part of the normal responsi-
bilities of nursing assistants. Although AHS made efforts to find 
Grau another job, her physical limitations and her inability to 
use computers proved to be too limiting to place her in an open 
position. As a result, she retired in February 2014.

Grau’s claims
Grau filed a lawsuit against AHS claiming it failed to ac-

commodate her disability in violation of the New Jersey Law 
Against Discrimination (NJLAD). To establish her failure to ac-
commodate claim, she had to prove that she (1) was disabled 
within the meaning of the NJLAD, (2) was qualified to perform 
the essential functions of her position with or without a reason-
able accommodation, and (3) suffered an adverse employment 
action because of her disability.

To determine whether a reasonable accommodation exists, 
an employer has a duty to engage in an interactive process. The 
process requires the employee and employer to exchange infor-
mation about the employee’s condition and limitations and eval-
uate what accommodations, if any, the employer can provide 
that would allow her to perform the essential functions of her 
position. If the employee requests a transfer to another position 
as a reasonable accommodation, she must show that (1) there is 

WORKPLACE TRENDS

Survey finds HR gaining C-suite influence. 
A survey from payroll and HR software provider 
Paychex finds that HR leaders at small and midsize 
companies say they have grown beyond serving a 
traditional administrative function to taking on a 
more strategic role within their organizations. The 
survey of more than 300 HR decision makers from 
organizations with 50 to 500 employees found that 
75% of respondents feel HR technology has en-
abled them to secure a seat at the leadership table. 
According to the study, 41% of respondents meet 
with their CEO or CFO or both on a weekly basis, 
while close to one-third have access to top man-
agement when they need it.

Unemployment rate for persons with disabili-
ties stable in 2016. The U.S. Bureau of Labor Statis-
tics (BLS) reported in June 2017 that the unemploy-
ment rate for persons with a disability, at 10.5%, 
was little changed from the previous year, while 
the rate for those without a disability declined to 
4.6%. Highlights of the 2016 data show that nearly 
half of all persons with a disability were age 65 
and over, about three times larger than the share of 
those with no disability. Also, for all age groups, the 
employment-population ratio was much lower for 
persons with a disability than for those with no dis-
ability. Another finding showed that for all educa-
tional attainment groups, jobless rates for persons 
with a disability were higher than those for persons 
without a disability. The report also noted that in 
2016, 34% of workers with a disability were em-
ployed part-time, compared to 18% for those with 
no disability. Also, employed persons with a dis-
ability were more likely to be self-employed than 
those with no disability.

Study finds employees dissatisfied with senior 
leaders. A survey from advisory firm Willis Towers 
Watson finds that U.S. employees give their senior 
leadership low marks on key aspects of people 
management, including the ability to develop fu-
ture leaders, evoke trust and confidence, and dem-
onstrate sincere interest in employees’ well-being. 
The Willis Towers Watson Global Workforce Study 
found that just 45% of U.S. employees have trust 
and confidence in the job being done by their or-
ganization’s top leaders. That’s down from 55% of 
those who responded similarly in 2014. Just under 
half (47%) believe leaders have a sincere interest in 
employee well-being, while just 41% think their or-
ganization is doing a good job of developing future 
leaders. The research found that employees give 
their immediate managers higher grades. Eighty-
one percent say their managers treat them with re-
spect, while 75% say managers assign them tasks 
that are suited to their skills and abilities. D
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a vacant, funded position available, (2) the position is at 
or below the level of her former job, and (3) she is quali-
fied to perform the essential duties of the new job with a 
reasonable accommodation.

Trial court’s ruling
AHS asked the trial court to dismiss Grau’s claim, 

reasoning that she was unable to show that she could 
perform the essential functions of her job with or with-
out an accommodation. The court agreed to do so. In 
its view, the pushing, pulling, and lifting restrictions 
precluded Grau from performing the essential func-
tions of lifting patients from their beds to assist with 
hygiene maintenance, transferring patients from beds 
to chairs, and turning and repositioning patients to 
prevent bedsores. 

The trial court also found that Grau’s request to be 
transferred to a sitter/spotter position was not a reason-
able accommodation based on AHS’s assertion that no 
such position existed and the duties were part of the 
nursing assistant position. Thus, even if the sitter/spotter 
position existed, it would require her to be able to per-
form the same essential job duties as the nursing assis-
tant position, which she could not do. Grau appealed the 
trial court’s decision.

Appellate Division’s decision
The Appellate Division agreed with the trial court. 

It also noted that there were no permanent light-duty 
positions available and that AHS needed to hire a new 
employee to take Grau’s place because she could not 
perform the nursing assistant functions. The Appellate 
Division found that AHS made numerous attempts to 
assist Grau in securing another position and provided 
her training for administrative positions that she was 
unable to complete because of her inability to use AHS’s 
computer system. 

The Appellate Division also found that AHS did not 
fail to engage in the interactive process. A claim that an 
employer failed to engage in the interactive process is ac-
tionable only if the employee can identify a reasonable ac-
commodation that would have resulted from the process. 
Because the sitter/spotter position did not exist at AHS, 
Grau was unable to identify a specific vacant position the 
employer could have offered her as an accommodation.

Bottom line
Employers commonly mishandle employees’ ac-

commodation requests. There is no bright-line (clear-cut) 
rule on what will satisfy an employer’s obligation to en-
gage in the interactive process. What constitutes a rea-
sonable accommodation depends on the circumstances 
of each situation, and employers should conduct an indi-
vidualized assessment for each accommodation request 
they receive. 

In this case, the employer provided the employee 
with training, assisted her with her internal job search, 
and provided her with leave and light-duty work. That 
helped its defense. Since not all employers have the re-
sources to provide such assistance, seek guidance from 
counsel when confronted with difficult decisions re-
garding employees’ accommodation requests. D

RACE DISCRIMINATION
Drace, vac, disc, t7, hwe, sol, 

Vacation denial, heavy 
workload weren’t actionable 
adverse employment actions
by Anna Matsuo

A New Jersey federal court recently dismissed an employ-
ee’s race discrimination claim because the denial of a vacation 
request and a heavier workload than other employees were not 
adverse employment actions.

Facts
North American Composites (NAC) hired Pat-

rick Robinson, an African American, as a warehouse 
worker in 2004. In 2012, he and other employees met 
with a manager to discuss issues regarding a supervi-
sor. Robinson complained that the supervisor had made 
racial comments and jokes. Also, Robinson claimed the 
supervisor permitted Caucasian warehouse employees 
to work less than him and another African-American 
warehouse employee, Mike Blackwell, and scrutinized 
him and Blackwell more than other workers.

Over a 15-month period, Robinson filed five griev-
ances. In the first, he again claimed that the super-
visor assigned him and Blackwell more work than 
non-African -American employees and made racially 
motivated comments regarding bananas and President 
Barack Obama. NAC investigated the concerns and 
concluded that the supervisor did not violate the law or 
company harassment or discrimination policies. How-
ever, NAC disciplined the supervisor for his unprofes-
sional conduct. The company found no merit to Robin-
son’s claims of unfair work distribution.

Robinson filed a grievance regarding NAC’s No-
vember 2013 denial of his request to change his previ-
ously scheduled vacation days. The change would have 
resulted in both Robinson and Blackwell being absent 
at the same time, and NAC’s policy generally permitted 
only one warehouse employee to take vacation at a time. 

Robinson’s third grievance alleged that the supervi-
sor divided work unevenly between him, Blackwell, and 
a Caucasian employee because the Caucasian employee 
refused to perform certain tasks. A manager instructed 
the supervisor to assign tasks to all employees. 
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Robinson then filed another grievance regarding 
vacation approval. Because of a scheduling mistake, 
NAC approved his vacation request and denied a subse-
quent request from another employee for the same days. 
However, NAC permitted both employees to take their 
scheduled vacations. Robinson did not mention race in 
this grievance. Instead, he argued that the other em-
ployee should have been forced to cancel his vacation. 

Finally, Robinson’s fifth grievance alleged that a 
Caucasian employee was permitted to do less work 
than him and Blackwell. The union did not pursue his 
grievances.

In November 2015, Robinson filed a lawsuit against 
NAC alleging a hostile work environment and race dis-
crimination under Title VII of the Civil Rights Act of 
1964 and the New Jersey Law Against Discrimination 
(NJLAD). NAC had the case moved to federal court.

District court’s decision
The court dismissed all of Robinson’s claims. First, 

it addressed his race discrimination claim. The court 
agreed with NAC that its denial of Robinson’s vacation 
request in November 2013 was not serious or tangible 
enough to qualify as an adverse employment action. 
The court found that there was not a pattern of NAC 
denying his vacation requests and that the company 
had granted his requests on other occasions. Also, NAC 
demonstrated a legitimate nondiscriminatory reason for 
the vacation request denial (i.e., business demands), and 
Robinson did not attempt to establish that the reason 
was a pretext (excuse) for race discrimination. Further, 
he had never been disciplined or subjected to a reduc-
tion in pay or benefits and had received positive perfor-
mance evaluations.

The court also held that there was no evidence to 
support Robinson’s claim of an unfair distribution of 
labor based on race. He merely presented his own sub-
jective belief that the supervisor assigned him more 
work because he worked harder and failed to show that 
the distribution was discriminatory. Notably, the court 
found that even if Robinson had a heavier workload, 
that alone did not constitute an actionable adverse em-
ployment action.

Next, the court ruled that even if Robinson’s hostile 
work environment claim, which was based on racially 
motivated comments made before April 2013, was not 
barred by the applicable statute of limitations, the su-
pervisor’s comments were not sufficiently severe or per-
vasive. Further, the court noted that Robinson was not 
the subject of the comments, was not present when the 
comments were made, did not present any evidence that 
the remarks unreasonably interfered with his work per-
formance, and did not avail himself of NAC’s complaint 
procedure in a timely manner. Finally, the court ruled 
that NAC had discrimination and harassment policies 

in place, performed a thorough investigation, and took 
prompt remedial action.

Bottom line
This decision is encouraging for employers. The 

court held that not every employment decision will re-
sult in an actionable adverse employment action. The 
decision also illustrates the importance of always having 
key policies in place, conducting prompt investigations 
into complaints, and taking prompt disciplinary action 
for improper conduct. D

OVERTIME
Cba, ot, whl, class, comp, flsa, lmra, ex, lit, arb, 

Federal labor law doesn’t 
get Bimbo off hook for New 
Jersey overtime claims
by Gregory S. Tabakman

A New Jersey district court recently permitted a wage and 
hour class action to proceed despite the employer’s assertion 
that a collective bargaining agreement (CBA) preempts the em-
ployees’ claims.

Facts
Route sales representatives of Bimbo Bakeries USA, 

Inc., are responsible for driving delivery trucks on estab-
lished routes and stocking shelves with Bimbo’s prod-
ucts. Their employment is governed by a CBA that in-
cludes an “alternative compensation program.” Under 
the program, Bimbo pays sales representatives (1) $21 
per hour for all hours worked in a five-day workweek 
and $31.50 for all overtime hours or (2) base pay ($110) 
plus commissions at the negotiated rate of 12 percent, 
whichever is higher.

The sales representatives filed a class action lawsuit 
alleging violations of the federal Fair Labor Standards 
Act (FLSA) and the New Jersey Wage and Hour Law 
(NJWHL). They alleged that Bimbo paid them a base sal-
ary of $110 per week plus a 12 percent commission on 
all sales on their routes but failed to properly pay them 
overtime for all hours worked over 40 per week. Bimbo 
filed a motion to dismiss the claims on the theory that 
they were preempted by Section 301 of the Labor Man-
agement Relations Act (LMRA).

The LMRA permits federal courts to establish a uni-
form interpretation of contract terms to aid in the nego-
tiation and administration of CBAs. Thus, the LMRA 
preempts state-law claims if the resolution of the claims 
depends on analyzing the terms of a CBA. If the resolu-
tion of the claims is independent of and does not require 
a court to interpret a CBA, the claims can proceed. If a 
claim rests on the interpretation of a CBA, the dispute 
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must be resolved through the mechanisms provided by the 
LMRA—namely, grievance and arbitration procedures and, if 
necessary, a lawsuit in federal court under Section 301.

District court’s ruling
The court denied Bimbo’s motion to dismiss, finding that the 

employer’s obligation to pay employees overtime was indepen-
dent of any contractual terms and that Section 301 does not grant 
parties to a CBA the ability to contract for what is illegal under 
state law. The court rejected Bimbo’s argument that the employ-
ees’ claims or its defense that the sales reps were exempt from 
overtime required the court to analyze the CBA’s pay provisions. 
Rather, the determination of the employees’ claims required only 
reference to the CBA, and application of the contract’s wage pro-
visions was straightforward. Further, Bimbo did not point to a 
dispute between the parties about what the terms of the CBA ac-
tually meant—i.e., there were no CBA terms to actually interpret.

Moreover, the court was not convinced that it even needed to 
refer to the CBA to calculate the employees’ regular hourly wage 
because their time and pay records would confirm whether they 
were properly paid and their actual duties, not a description, 
would dictate whether they were exempt from overtime. There-
fore, the court found that the sales representatives’ claims were 
not preempted by the LMRA and that they were not required to 
exhaust the CBA’s grievance and arbitration procedures before 
proceeding with their claims in court.

Bottom line
This case is a reminder that employers cannot assume that 

claims that refer to CBA provisions will be preempted by labor 
law. Rather, LMRA preemption applies to a specific group of 
claims that requires an analysis of what the contract terms were 
intended to mean. Further, especially with wage and hour mat-
ters, employers should always ensure that they are complying 
with the myriad of federal and state laws that can lead to poten-
tial exposure. D
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