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Back in March, we shared our predic-
tions about key changes Connecticut em-
ployers might expect under President Don-
ald Trump’s administration. This month, 
we’re offering an update on those predictions.

In many ways, the Trump administra-
tion has begun to deliver on promises the 
candidate made on the campaign trail. Since 
President Trump took office, 15 executive 
actions, 33 cabinet-level agency decisions, 
14 Congressional Review Acts, and one 
new legislation have been issued affecting 
Obama-era rules and regulations. Connecti-
cut employers should be aware of the admin-
istration’s key nominations and the shifts in 
policy and enforcement that affect labor and 
employment.

Connecticut Legislature
Many employment law proposals 

failed to receive votes in the Connecti-
cut General Assembly during the first 
half of 2017. However, the senate and 
the house did approve House Bill (HB) 
6668, which has the potential to effect 
significant changes as it expands pro-
tections for pregnant workers.

In addition to increasing existing 
protections for pregnant employees, HB 
6668 enacts definitions of “reasonable 
accommodation” and “undue hard-
ship” that are more precise than the def-
initions of those terms in the Americans 

with Disabilities Act (ADA). Governor 
Dannel Malloy signed the bill on July 6, 
and it will become effective October 1, 
2017.

DOL
Things at the U.S. Department of 

Labor (DOL) got off to a rough start, 
with Trump’s first nominee for secre-
tary of labor, former Carl’s Jr. CEO An-
drew Puzder, withdrawing from con-
sideration amid allegations that he had 
hired an undocumented housekeeper. 
The last open seat in Trump’s Cabinet 
was filled on April 27, 2017, when the 
former dean of Florida International 
University Law School, R. Alexander 
Acosta, was confirmed as the new labor 
secretary. Since then, there has been a 
stream of activity within the DOL.

The Trump administration has 
moved quickly to roll back Obama-
era employment regulations. It voided 
the Fair Pay and Safe Workplaces rule, 
which would have required businesses 
to disclose and correct serious labor law 
violations when they bid for federal con-
tracts valued at $500,000 or more. The 
administration also prevented the Oc-
cupational Safety and Health Admin-
istration (OSHA) from expanding its 
authority to issue citations beyond the 
six months following a record-keeping 
violation.
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On June 7, the DOL rescinded its 2015 guidance on the defi-
nition of “independent contractor” and its 2016 guidance on the 
definition of “joint employer.” The 2016 guidance expanded joint 
employment to include employers that have indirect or poten-
tial control over the terms and conditions of employment. The 
change allows the DOL to use its previous direct control stan-
dard. However, employers should be aware that the withdrawal 
of the guidance doesn’t change your legal obligations under the 
Fair Labor Standards Act (FLSA), and the National Labor Rela-
tions Board (NLRB) will continue to apply the broader defini-
tion of joint employment.

On June 12, the DOL issued a Notice of Proposed Rulemak-
ing to rescind the persuader rule, which requires law firms to 
publicly disclose when they are hired by employers in labor dis-
putes. The U.S. District Court for the Northern District of Texas 
had enjoined this Obama-era rule in November 2016, prevent-
ing it from taking effect.

On June 27, the DOL announced that its Wage and Hour 
Division (WHD) will return to issuing opinion letters, which 
provide guidance for employers on complying with statutory 
requirements. Opinion letters were abandoned in favor of ad-
ministrator interpretations during the Obama administration.

The same day, OSHA announced it was moving the dead-
line for electronic reporting of injury and illness data from July 
1 to December 1. The current rule requires employers with 
more than 250 workers and smaller employers in high-hazard 
industries to submit the relevant data electronically. During the 
extension, OSHA can withdraw the rule, modify it, or issue an-
other delay.

On June 30, the DOL told the U.S. 5th Circuit Court of Ap-
peals that it will not defend the specific salary level for the 
white-collar exemption from overtime set by the Obama-era 
agency. The previous administration sought to increase the 
minimum annual salary for exempt employees from $23,660 to 
$47,476. The DOL asked the court to affirm its power to use sal-
ary as a component for determining whether a worker should 
be paid overtime. The overtime rule had been enjoined since 
the U.S. District Court for the Eastern District of Texas blocked it 
from being implemented in November 2016.

In July, the DOL defended its fiduciary rule against a 5th 
Circuit challenge. Although it dropped the controversial clause 
prohibiting class action waivers, the agency argued that the 
Obama administration reasonably expanded the definition of 
who is considered a fiduciary under the Employee Retirement 
Income Security Act (ERISA) and the Internal Revenue Code. 
The DOL is still considering changes to the rule and issued a 
request for comments in June, asking for information that could 
be used to revise the rule.

NLRB
The NLRB has been fairly quiet in the first half of the year. 

However, with President Trump’s nomination in June of two 
Republican attorneys to fill vacancies, the Board is set to adopt 
more proemployer stances. If confirmed, the nominees—man-
agement-side attorney William Emanuel and Occupational 

DOL establishes HIRE Vets Medallion Pro-
gram. The U.S. Department of Labor (DOL) an-
nounced in May the HIRE Vets Medallion Program 
to recognize employers that recruit, retain, and 
employ veterans and offer charitable services in 
support of the veteran community. The DOL is es-
tablishing the program under the Honoring Invest-
ments in Recruiting and Employing American Mili-
tary Veterans Act (HIRE Vets Act), which President 
Donald Trump signed into law on May 5. Criteria 
for the awards include the percentage of employ-
ees who are veterans, the percentage of veteran 
employees who are retained, the establishment of 
veterans’ assistance and training programs, the em-
ployment of dedicated HR professionals for veter-
ans, and income and tuition support for veterans.

Miscimarra takes helm of NLRB. President 
Trump has designated Philip A. Miscimarra chair 
of the National Labor Relations Board (NLRB). Mis-
cimarra, a Republican, follows Democrat Mark G. 
Pearce in the chair role. Miscimarra went on the 
Board on August 7, 2013. Other current Board 
members are Pearce, whose term expires on Au-
gust 27, 2018, and Lauren McFerran, a Democrat 
whose term expires on December 16, 2019. Two 
NLRB seats are vacant. Miscimarra’s term expires 
December 16, 2017.

EEOC releases latest equal employment law 
digest. The latest Digest of Equal Employment Op-
portunity Law, a quarterly publication prepared by 
the Equal Employment Opportunity Commission’s 
(EEOC) Office of Federal Operations, is available 
at www.eeoc.gov/federal/digest/vol_2_fy17.cfm. In 
addition to recent EEOC decisions and federal court 
cases of interest, the latest edition features a special 
article titled “Age Discrimination: An Overview of 
the Law and Recent Commission Decisions.” The 
article discusses the analysis of age discrimination 
claims and recent case law, including U.S. Supreme 
Court and EEOC decisions. Among the points in 
the article is a statement that the Age Discrimina-
tion in Employment Act (ADEA) protects individu-
als at least 40 years old and “forbids discrimination 
with regard to any aspect of employment.”

Agency focusing on dangers of miners work-
ing alone. The DOL’s Mine Safety and Health Ad-
ministration (MSHA) has launched an initiative to 
focus on the hazards miners may encounter when 
they work in areas away from others. The initiative 
is in response to the agency’s announcement that 
in the first three months of 2017, five miners died 
in accidents that occurred when they were work-
ing alone on mine property. The initiative calls on 
MSHA inspectors and training specialists to engage 
miners and mine operators about the importance 
of accounting for all workers at all times. D
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Safety and Health Review Commission (OSHRC) coun-
sel Marvin Kaplan—would join NLRB Chairman Philip 
Miscimarra to form the first Republican majority on the 
Board since George W. Bush was in the White House.

The NLRB is poised to roll back some of the Obama 
administration’s labor initiatives, but with General 
Counsel Richard Griffin, a Democrat, deciding which 
complaints to address until his term expires in Novem-
ber, the Republican majority may not overturn any rul-
ings in the immediate future. In time, the Board is likely 
to revisit past rules and decisions, including rulings on 
who qualifies as a joint employer, what the standards for 
bargaining units are, and which employer policies vio-
late protected activities under Section 7 of the National 
Labor Relations Act (NLRA).

EEOC
President Trump has chosen Burlington Stores Inc.’s 

general counsel, Janet Dhillon, to lead the Equal Em-
ployment Opportunity Commission (EEOC). Dhillon re-
places the acting chair, Victoria Lipnic, whose term is set 
to expire in 2020. Trump will have to wait until Demo-
crat Jenny Yang’s term expires later this year to create a 
Republican majority on the EEOC.

The Trump administration’s proposed budget for 
2018, issued in May, suggested that the Office of Federal 
Contract Compliance Programs (OFCCP) be merged 
into the EEOC. The OFCCP currently has jurisdiction 

over federal contractors, and the EEOC has jurisdiction 
over public and private-sector employers. The merger 
could be cost-effective because there is some overlap in 
the agencies’ operations and jurisdiction.

However, critics have questioned whether the agen-
cies can be effectively merged considering the differ-
ences in their respective missions and enforcement 
methods. For example, the OFCCP can audit federal con-
tractors and subcontractors and impose penalties; the 
EEOC, by contrast, doesn’t audit employers and must file 
a lawsuit in federal court to enforce the law.

Title VII
In late March, the 2nd Circuit (whose rulings apply 

to all Connecticut employers) decided not to revisit its 
previous holding that Title VII of the Civil Rights Act 
of 1964—the federal law prohibiting employment dis-
crimination on the basis of race, color, sex, religion, and 
national origin—does not prohibit discrimination based 
on sexual orientation. However, the court found in Chris-
tiansen v. Omnicom Group that the employee’s claims 
were valid under a gender stereotyping theory. The 
court also stated that the issue isn’t settled, and it could 
revisit its past rulings given an “appropriate occasion.”

One week later, the 7th Circuit created a circuit split 
by becoming the first appellate court to hold, in Hively v. 
Ivy Tech Community College, that Title VII does cover dis-
crimination based on sexual orientation. Ivy Tech has 

Give me a break—or four
by Jonathan C. Sterling

Q  One of our employees has a diabetic condition that 
causes her pain throughout the day. On the Family and 
Medical Leave Act (FMLA) medical certification, her 
doctor states that she needs 15-minute breaks every two 
hours. That gives her two extra 15-minute breaks in an 
eight-hour day. Do the extra breaks count as intermittent 
FMLA leave?

A  If other employees are not entitled to the extra 
breaks, they could technically count toward the em-
ployee’s FMLA leave entitlement. Of course, it will be 
an onerous undertaking to keep track of the hours.

Q  Does an employee have the right to have someone pres-
ent at his termination or disciplinary meeting?

A  No, unless your employee is a union member en-
titled to representation at termination or disciplinary 

meetings under an applicable collective bargaining 
agreement. It’s generally a good idea to have a witness 
from the company at such meetings, but you don’t 
need to allow the employee to bring along someone 
of his choosing. That only has the potential to inflame 
the situation.

Q  When an employee who is out on leave is receiving 
workers’ compensation payments, may we allow her to use 
her paid time off (PTO) to make up the difference in wages 
between the percentage that workers’ comp pays and the bal-
ance of hours?

A   As long as you are consistent in 
allowing employees to use PTO for 
this purpose, I see no reason why 
you cannot offer such a benefit to this 
employee.

Jonathan C. Sterling can be reached at 
jsterling@carltonfields.com. D
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stated that it doesn’t plan to seek review of the 7th Cir-
cuit’s decision by the U.S. Supreme Court.

For now, employers should be aware of these deci-
sions and the potential legal implications of treating 
employees differently based on their sexual orientation. 
Connecticut employers should understand that sexual 
orientation and gender identity are protected character-
istics under the Connecticut Fair Employment Practices 
Act (CFEPA).

Future of the ACA
In May, Republicans in the U.S. House of Represen-

tatives narrowly passed a controversial bill that would 
revise the Affordable Care Act (ACA). However, the 
measure failed to make it through the U.S. Senate. For 
now, the Republican party is grappling with how to 
move forward amid deep divisions within the party.

The timing of any changes and what, if anything, 
will be offered as an ACA replacement remain of ut-
most importance to employers. For now, the future of the 
ACA remains uncertain.

DOJ
In June, President Trump began to fill the U.S. attor-

ney positions that opened up in the U.S. Department of 
Justice (DOJ) after the lawyers who served during the 
Obama administration were asked to resign in March. 
Trump’s nominees are likely to share his vision in ex-
ecuting their duties.

The DOJ exemplified its change in ideology under 
the new administration when it sided with employers 
and defended the legality of class action waivers in ar-
bitration agreements in an amicus (friend-of-the-court) 
brief siding with employers that have appealed the 
 NLRB’s rejection of such waivers to the U.S. Supreme 
Court. The DOJ took the opposite position while repre-
senting the NLRB only a year ago.

Immigration
In April, President Trump issued an Executive 

Order titled “Buy American and Hire American,” which 
ordered federal agencies to enforce all laws related to 
the H-1B visa program. While agencies were already 
required to enforce those laws, the Trump administra-
tion clarified its hope that they will consider and recom-
mend revisions to the visa program. However, because it 
is governed by statutes and regulations, any changes to 
the H-1B visa program would take months, if not years.

In May, U.S. Citizenship and Immigration Services 
(USCIS) began issuing redesigned permanent resident 
cards and employment authorization documents. The 
agency stated that the new card designs are a “proactive 
approach against the threat of document tampering and 
fraud.” USCIS will continue to issue some cards using 

the previous design until the existing stock is depleted. 
The cards with the previous design will be valid until 
their expiration date.

The Trump administration’s 2018 budget proposal 
includes its desire to make E-Verify—the government-
run electronic system that verifies whether a person is 
authorized to work in the United States—mandatory for 
all employers.

Bottom line
The Trump administration has laid the foundation 

to undo President Barack Obama’s regulatory legacy on 
labor and employment issues. Key agency personnel are 
in place or in the process of being confirmed, and the 
administration has taken concrete steps to review, re-
voke, and overwrite Obama-era rules and regulations. 
Connecticut employers should be aware of the sub-
stantive changes that can be expected from the Trump 
administration.

Jillian Orticelli can be reached at jorticelli@carltonfields.
com. D
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Trump’s parental leave 
plan likely will leave 
employers footing bill

President Donald Trump’s latest budget proposal calls for 
six weeks’ paid leave for new parents. And while the employee 
wage replacement that comes with the leave would be paid out 
by states, experts say states will have to draw at least some of 
the funding from businesses.

The program likely would lead to a significant tax on em-
ployers in the form of increased unemployment insurance (UI) 
taxes, according to Lisa Horn, director of congressional affairs 
for the Society for Human Resource Management (SHRM).

Who gets leave?
An earlier Trump paid parental leave proposal made 

during his campaign appeared to exclude fathers, adop-
tive parents, and same-sex partners. The new proposal 
contains few details about eligibility, but it does say the 
leave would be available to new mothers and fathers, in-
cluding adoptive parents. It goes on, however, to say that 
it would ensure “all families” can afford to take time 
to recover from childbirth and bond with a new child 
without worrying about paying their bills.

The proposal doesn’t set out any other eligibility 
requirements, such as job tenure (like the Family and 
Medical Leave Act (FMLA) does), full-time employment 
status, or an income ceiling. It also doesn’t say whether 
the law would include job protection for employees who 
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seek parental leave or whether states would have to pro-
vide at least a certain percentage of income replacement. 
Those details may be left to Congress (because this plan 
would require new federal legislation) or individual 
states.

Several states already have programs with some 
similar features, but they were created through exist-
ing temporary disability insurance programs and were 
funded by employee payroll taxes. The programs gener-
ally offer between 55 percent and 66 percent of an em-
ployee’s pay, subject to a cap.

And who pays?
According to Trump’s proposal, the program would 

use the UI system as a base, and expenses would be off-
set by reforms to that system. Those changes include 
reducing improper payments, helping unemployed 
workers find jobs more quickly, and—most notably—
encouraging states “to maintain reserves in their Unem-
ployment Trust Fund accounts.”

The problem with that third item is that according 
to the U.S. Department of Labor (DOL), many states de-
pleted those trust funds during the recession. By the be-
ginning of 2017, only 21 states had reached the “minimal 
level of adequate solvency,” according to the DOL’s State 
Unemployment Insurance Trust Fund Solvency Report 2017.

To resolve that issue, the administration would re-
quire states to increase their UI payroll taxes, according 
to the Committee for a Responsible Federal Budget. And 
in most states, those taxes are paid solely by employers.

Horn agreed with that assessment. “You can easily 
get to a scenario where this is going to lead to a signifi-
cant tax increase on employers.”

There are also concerns with intertwining parental 
leave and UI. “This is a serious departure from the origi-
nal intent of and purpose of the UI system,” whose pur-
pose is to provide wage replacement to involuntarily un-
employed workers, Horn said. Claimants must be able, 
available, and willing to work; with someone taking pa-
rental leave, that’s not necessarily the case. Adding leave 
takers to the claimant pool jeopardizes benefits for the 
unemployed, she said.

Reactions
Trump’s plan has received little praise from either 

side of the aisle. Democrats in Congress say it doesn’t 
go far enough. Republican lawmakers say that while 
providing assistance to working parents is a “worthy 
endeavor,” they’re concerned with the costs and about 
adding more federal mandates for employers.

The National Partnership for Women & Families, 
responding to the proposal, voiced support for the Fam-
ily and Medical Insurance Leave Act instead. That bill 
that would provide 12 weeks’ paid leave for a variety 

of reasons. Wages would be replaced at 66 percent and 
would be funded through both employee and employer 
contributions.

And SHRM has its own proposal: a federal law that 
would allow employers to opt into a nationwide leave 
program and in turn receive permission to opt out of 
state and local requirements. If employers choose to opt 
into the federal program, SHRM says they would no 
longer be subject to state and local leave laws and could 
be exempt from emerging legislative initiatives like pre-
dictable scheduling. D
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With HR’s help, employee 
network groups can 
improve retention

From the employer’s perspective, employee network 
groups can boost engagement and retention—or they can cre-
ate divisiveness. To ensure the former, employers need to be in-
volved from the start.

By adopting a policy and welcoming network groups, 
businesses can encourage members to have positive effects in 
the workplace, according to Ray Friedman, a professor of man-
agement at Vanderbilt University’s Owen Graduate School 
of Management. Friedman offered tips on policies and best 
practices during a recent presentation at the 2017 Employers 
Counsel Network (ECN) Conference in Nashville, Tennessee. 
James Sconzo, Jonathan Sterling, John Herrington, and Jil-
lian Orticelli, editors of Connecticut Employment Law Letter, 
are members of ECN, a network of lawyers from all 50 states, 
Washington, D.C., and Canada who write BLR’s state employ-
ment law newsletters.

One or many groups?
When adopting a network group policy, employers 

often wonder whether to sanction one all-encompassing 
“diversity group” or allow workers to create individual 
groups based on different identities.

The clear winner, according to Friedman’s research, 
is smaller, individual groups. One of the things that de-
termines a group’s success—which he defines as help-
ing employees to feel more comfortable and be more ef-
fective at work—is how strongly workers identify with 
the group. This applies regardless of whether a group 
is based on gender, religion, or ethnicity, for example. If 
an individual doesn’t strongly identify with the group’s 
identity, neither the employee nor the employer will reap 
the potential benefits.

Encouraging membership and leadership
Some employers assume that network groups form 

because employees are dissatisfied at work, and they 
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fear the groups will become confrontational. But that’s not what 
Friedman’s research has shown. Membership is driven by social 
identity and a desire for career enhancement, he determined. 
Groups provide mentoring and help employees feel included. 
They improve retention, and employees who participate have 
better “career optimism.”

But for that to happen, an employer must signal that it views 
participation and leadership in network groups in a positive 
light. It’s especially important to encourage management-level 
employees to join, Friedman said. Reduced turnover is linked 
to groups that have management in leadership positions. And 
“career optimism” is found when employees receive mentoring 
from group leaders.

Conversely, when a business reacts negatively to a network 
group, ambitious employees don’t join, and the employer’s as-
sumptions create a self-fulfilling prophecy. “So a bit of this is 
under your control,” Friedman said.

Benefits for employers
In addition to improved engagement and reduced turnover, 

network groups have other benefits for employers.

First, they can help a business achieve its affirmative action 
or diversity goals. It’s not enough to hire minorities, Friedman 
said. The key is moving them up in the organization, and net-
work groups can make that very simple. They allow workers to 
make high-level contacts and help management identify poten-
tial candidates.

Network groups also can serve as a mechanism for man-
agement to find out about problems in the workplace. But the 
company must be ready to respond to any concerns that mem-
bers raise. According to Friedman, “If they’re going to bring up 
issues, you’d better be able and willing to address them.”

Employers also may find that employees in network groups 
end up with new skills that can be applied at work. Members 
often develop leadership skills and learn how to run meetings 
and give presentations.

Adopting a policy
When adopting a policy on employee network groups, an 

employer has several decisions to make, Friedman said. For 
example:

• Will you police the types of groups that form? Will you 
allow religious groups?

• If you do allow religious groups, will you require that they 
have a business purpose, such as professional development? 
Will you require that they refrain from proselytizing? If so, 
how will you monitor that?

• Will you prohibit groups from participating in political, 
commercial, or religious activities or from opposing any of 
the other approved groups? And again, how will you police 
that?

• Will you maintain two separate group categories? (These 
could be “recognized organizations” that support diversity 

UAW celebrates NLRB decision on Boston 
College. The United Auto Workers (UAW) union is 
hailing a May decision by the National Labor Rela-
tions Board (NLRB) that cleared the way for a union 
election for Boston College graduate students who 
work for the university as graduate assistants, re-
search assistants, teaching fellows, and teaching as-
sistants. The Boston College Graduate Employees 
Union—United Auto Workers filed a petition for a 
union election with the NLRB on March 3 after a 
two-year organizing campaign. A UAW statement 
said the Board rejected the university’s arguments 
that its employees were exempt from the National 
Labor Relations Act (NLRA) because of the col-
lege’s religious mission and recognized the similar-
ity between the work of Boston College graduate 
employees and those at other private universities 
such as Columbia University, whose case restored 
rights for graduate employees to unionize in 2016.

Unions take aim at Trump budget. Union 
leaders are speaking out against the Trump admin-
istration’s proposed federal budget for the 2018 fis-
cal year. AFL-CIO President Richard Trumka called 
the proposal “the most significant betrayal yet of 
the working people [President Donald Trump] 
claims to support.” Mary Kay Henry, international 
president of the Service Employees International 
Union (SEIU), said the proposal would set working 
families back to pay for tax cuts for the rich and for 
corporations. Chris Shelton, president of the Com-
munications Workers of America (CWA), called the 
proposal a “slap in the face” to the people who 
voted for President Trump based on his campaign 
promises. Lee Saunders, president of the American 
Federation of State, County and Municipal Employ-
ees (AFSCME), said the budget proposal hurts chil-
dren and the elderly to provide “massive tax breaks 
to corporations and the wealthy.”

Union leader calls for care in NAFTA renego-
tiation. Richard Trumka, president of the AFL-CIO, 
is decrying what he called mixed signals from Presi-
dent Trump’s plan to renegotiate the North Ameri-
can Free Trade Agreement (NAFTA). Trumka said 
the plan “offers potential for progress, but a good 
outcome is far from guaranteed.” He also said even 
though Trump has called NAFTA the worst trade 
deal in history, his administration has given con-
flicting signals, raising the prospect that some of 
NAFTA’s most problematic elements could remain 
intact. “Working people have set a high standard 
for the deep reforms we are seeking in new trade 
deals and policies: We must elevate and effectively 
enforce workers’ rights and environmental stan-
dards, eliminate excessive corporate privileges, pri-
oritize good jobs and safeguard democracy. This is 
the standard we will use to judge any renegotia-
tion,” Trumka said. D
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and receive company funding and “special interest 
organizations” for social, recreational, religious, or 
educational issues, which receive no funding.)

And don’t be afraid to ask for more information 
when you receive a network group proposal, Friedman 
said. For example: Who are they? Why are they form-
ing? What will they do? You may not be able to antici-
pate every request, but with a solid policy and some 
follow-up questions, you should be able to set your net-
work groups up for success. D

TERMINATION
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Risky business: the 
discharge decision

One of the most difficult decisions that you’ll face is 
whether to discharge an employee. It’s also one of the riskiest 
decisions that you’ll have to make. As a result, whenever a dis-
charge becomes necessary, you will want to place yourself in 
the best possible position to defend it should a lawsuit arise. 
This article helps with placing you in that position.

Legit nondiscriminatory and 
nonretaliatory reason

Unless your employees are subject to a collective 
bargaining agreement or an individual employment 
contract that requires just cause for discharge, they will 
be considered “at-will employees,” meaning you or your 
employees have the right to end the employment rela-
tionship for any reason or no reason—as long as it isn’t 
an illegal reason. 

However, based on the way discrimination and 
wrongful discharge law has developed, if you discharge 
an employee, you need to be able to articulate a legiti-
mate reason for the discharge that is nondiscriminatory 
and nonretaliatory. Otherwise, you could quickly find 
yourself in a difficult position when faced with a lawsuit 
over that decision.

Being able to articulate a legitimate reason will assist 
your lawyer’s request to have the case dismissed. Addi-
tionally, if your case goes to trial, the jury will want to 
hear the reason why you discharged the employee. Sim-
ply relying on the at-will-employment doctrine won’t be 
enough. In other words, a jury won’t like the explanation 
that the employee was an at-will employee and that you 
had the right to discharge him on an at-will basis. Be-
cause losing a job can be devastating, the jury will want 
to know the reason why you made that decision.

As a result, be prepared to give the reason for the 
discharge and have evidence that supports that reason. 
Your evidence should clearly show that the reason you 
are articulating for discharge is a legitimate reason and 
not one that was created after the fact or gives the ap-
pearance that it’s false.

Inconsistent treatment
When determining the reason why you’re discharg-

ing an employee, it’s important to examine other dis-
charge decisions that you’ve made in the past. If you 
want to discharge an employee for a certain type of mis-
conduct, double-check to make sure there are no other 
employees who have engaged in the same kind of mis-
conduct who weren’t discharged for doing so. 

If you discharge an employee for engaging in a cer-
tain type of misconduct but haven’t discharged other 
employees for engaging in that same type of miscon-
duct, it creates a good argument that your reason for dis-
charging this particular employee isn’t legitimate. Treat-
ing employees in an inconsistent manner supports an 
argument that the real reason for treating them differ-
ently may be discriminatory or based on a desire to re-
taliate against them for some type of protected activity.

Documentation
Proper documentation is a critical aspect in employ-

ment law. Documentation can be crucial in helping you 
determine whether you are treating an employee as 
other employees have been treated. For example, if you 
have proper documentation regarding past discharge 
decisions, you will have a record that will allow you to 
determine whether your current discharge decision is 
consistent with past discharge decisions.

In addition, proper documentation of the reason 
why you are discharging the employee will help in a 
subsequent lawsuit. Typically, an employee may have 
up to two years to file a lawsuit after a discharge deci-
sion is made. It then may be another year before the case 
actually goes to trial. As a result, your employees may 
be forced to testify about decisions that were made two 
to three years earlier. Proper documentation helps to re-
fresh the employees’ recollections and to make sure that 
accurate testimony is provided regarding the reason for 
why this employee was discharged.

Furthermore, because of the length of time that may 
exist between when the discharge decision was made 
and when you have to explain that decision in litigation, 
there’s always a possibility that the individual or indi-
viduals who made the discharge decision may no longer 
be with your company. Proper documentation will help 
to provide information for why the discharge decision 
was made and will enable the organization to provide 
testimony regarding that decision.

Performance evaluations
If your reason for discharging an employee is based 

on bad work performance, it’s critical that you check 
existing performance evaluations to determine if your 
stated reason is consistent with the information con-
tained in the evaluations. Very often employers find 
themselves in a situation where they want to discharge 
an employee for poor work performance, but the yearly 
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performance evaluations reflect that the employee actually per-
formed well. If your employee consistently received a good eval-
uation every year, then it may become difficult for you to argue 
that you are discharging her for poor work performance.

Protected activity/whistleblowing
When making the decision to discharge an employee, you 

should also conduct an analysis of whether she has engaged in 
any kind of protected activity or whistleblowing activity. In other 
words, has she ever complained about issues that would advance 
a substantial public policy? Has she complained about safety is-
sues in the workplace? Has she complained about violations of 
wage and hour issues? Has she filed a workers’ compensation 
claim? Has she complained about discrimination or harassment 
in the workplace? 

These are just some of the types of protected activity or whis-
tleblower activity that an employee may engage in that could 
offer her some protection. You need to be aware of this potential 
issue and conduct an analysis of whether the employee you want 
to discharge may have recently engaged in some type of pro-
tected activity or whistleblower activity so you can decide how to 
proceed with the discharge decision.

Bottom line
Sometimes you have no choice but to discharge an employee 

for poor performance or misconduct. Anytime you do, however, 
it will be risky because it could lead to a lawsuit. Lawsuits are ex-
pensive and potentially disruptive to your place of employment. 
As a result, you want to put yourself in the best possible position 
to defend any kind of discharge decision. By being aware of the 
issues discussed in this article, you can be prepared if the time 
comes. D
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