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by Brandon Wheeler

On July 3, 2017, the full U.S. 8th Cir-
cuit Court of Appeals (whose rulings apply 
to all Minnesota employers) reversed a 2016 
decision by a three-judge panel of the same 
court and declined to enforce the National 
Labor Relations Board’s (NLRB) determi-
nation that MikLin violated the National 
Labor Relations Act (NLRA). The employer 
disciplined and discharged employees and 
solicited the removal of unprotected posters. 
The court held that the means the employ-
ees used in the poster attack were so disloyal 
that they exceeded their right to engage in 
concerted activity under the NLRA. (For 
more information on the 2016 decision, see 
“8th Circuit to Jimmy John’s: NLRA vio-
lations so fast, you’ll freak” on pg. 5 of our 
May 2016 issue.)

Background
MikLin Enterprises owns and oper-

ates 10 Jimmy John’s franchises in the 
Minneapolis-St. Paul area. In an effort 
to get paid sick leave, employees created 
posters to display on the community 
bulletin boards in the stores, distributed 
posters to more than 100 media contacts, 
and distributed thousands more posters 
throughout the area.

The posters showed identical sand-
wiches, stated that one sandwich was 
made by a sick employee and the other 
by a healthy employee, and asked read-
ers if they could tell the difference. The 

posters told customers that they hoped 
their immune systems were ready for 
“the sandwich test” because Jimmy 
John’s employees do not get paid sick 
leave and are not allowed to call in sick. 
Some posters asserted that health code 
violations occurred at MikLin’s stores 
nearly every day, and others listed the 
personal phone number of MikLin’s 
owner and instructed customers to call 
him.

MikLin fired six employees who 
planned the distribution of the post-
ers and gave warnings to three work-
ers who helped. Following the firings 
and other issues between MikLin and 
its employees, the Industrial Workers 
of the World filed an unfair labor prac-
tice (ULP) charge with the NLRB, which 
held that MikLin’s actions violated the 
NLRA.

On the initial appeal, the 8th Circuit 
denied MikLin’s petition for review and 
granted the NLRB’s application for en-
forcement of its finding of ULPs. MikLin 
petitioned for an en banc rehearing (one 
held by all the judges, not just three), 
arguing that the Board’s holding that it 
violated the NLRA misapplied govern-
ing law and was not supported by sub-
stantial evidence. For purposes of the 
en banc review, the employer’s actions in 
question included (1) discharging and 
disciplining employees who distributed 
posters suggesting that its sandwiches 
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posed a health risk to consumers and (2) soliciting employees to 
help remove the posters.

NLRA limits Board’s authority to reinstate
Section 7 of the NLRA protects employee communications 

to third parties or the public seeking to “improve their lot as 
employees through channels outside the immediate employee-
employer relationship.” However, Section 10 limits the Board’s 
authority to interfere with an employer’s right to discharge 
employees “for cause.” Under Section 10, as interpreted by the 
U.S. Supreme Court in Jefferson Standard, an employee can lose 
Section 7 protection by “making a sharp, public, disparaging at-
tack upon the quality of the company’s product and its business 
policies, in a manner reasonably calculated to harm the com-
pany’s reputation and reduce its income.” The Board has inter-
preted Jefferson Standard to mean that employees “may engage 
in communications with third parties in circumstances where 
the communication is related to an ongoing labor dispute and 
when the communication is not so disloyal, reckless, or mali-
ciously untrue to lose the [NLRA’s] protection.”

In this case, the 8th Circuit held that the NLRB’s under-
standing of Jefferson Standard was improper because it required 
MikLin to show that the employees had a subjective intent to 
harm and burdened the requirement with an overly restrictive 
need to show a malicious motive. The court stated that instead 
of inquiring into the employees’ motive, the critical question in 
the disloyalty inquiry is “whether employee public communi-
cations reasonably targeted the employer’s labor practices, or 
indefensibly disparaged the quality of the employer’s product 
or services.” In other words, the focus should be on the type 
of harm caused by the employees and whether a settlement of 
the labor dispute would bring customers back if the employees 
caused them to leave because of ULPs. 

The court found that MikLin’s employees caused custom-
ers to turn away because of the belief that Jimmy John’s sand-
wiches were unsafe, unhealthy, or of bad quality rather than out 
of sympathy for the employees, making it less likely that cus-
tomers would return when any ULPs were remedied. Thus, the 
court concluded that although the posters were connected to a 
labor dispute, they were unprotected because they qualified as 
a sharp, public, disparaging attack on the quality of the compa-
ny’s product and business policies. As a result, the court found 
that MikLin did not violate the NLRA by soliciting employees 
to remove the posters because the distribution of the posters 
was not a protected activity. MikLin Enters., Inc. v. NLRB, 2017 
U.S. App. LEXIS 11792 (8th Cir., July 3, 2017).

What we can learn from this case
Even if employees’ communications are connected to a 

labor dispute, they are not protected by the NLRA if they con-
stitute a sharp, public, disparaging attack on the quality of the 
company’s product and business policies. The employer need 
not prove that the employees had a subjective intent or mali-
cious motivation to harm.

The author can be reached at bwheeler@felhaber.com. D

EEOC marks 50th anniversary of ADEA with 
discussion on discrimination. Experts invited to a 
June meeting of the Equal Employment Opportu-
nity Commission (EEOC) told of the continuing ef-
fects of age discrimination 50 years after passage of 
the Age Discrimination in Employment Act (ADEA). 
A 2017 AARP survey reports that nearly two-thirds 
of workers age 55 to 64 report their age as a bar-
rier to getting a job. Also, a 2015 survey using ré-
sumés for workers at various ages found significant 
discrimination in hiring for female applicants and 
the oldest applicants, according to Patrick Button, 
an assistant professor of economics at Tulane Uni-
versity and a researcher with the National Bureau 
of Economic Research Disability Research Center. 
Laurie McCann, a senior attorney for AARP Foun-
dation Litigation, called on the EEOC to strengthen 
ADEA protections and enforcement. John Chal-
lenger of the outplacement and career transition 
firm Challenger, Gray & Christmas said that older 
workers, particularly skilled workers, are being 
channeled out of the workforce, damaging the 
country’s economic health. If more older work-
ers stayed in the workforce, it would significantly 
reduce the skilled worker shortage in the United 
States, he said.

Obama-era guidance on joint employment, 
independent contractors withdrawn. On June 7, 
Secretary of Labor Alexander Acosta announced 
that the U.S. Department of Labor’s (DOL) 2015 
and 2016 informal guidance on joint employment 
and independent contractors has been withdrawn. 
The two guidance letters from the Obama admin-
istration—FLSA 2015-1 (dealing with independent 
contractors) and FLSA 2016-1 (dealing with joint 
employment)—narrowed the definition of indepen-
dent contractor and made more employers subject 
to joint-employer status. Acosta’s announcement 
said the DOL will continue to enforce both the Fair 
Labor Standards Act (FLSA) and the Migrant and 
Seasonal Agricultural Worker Protection Act even 
though the guidance letters have been withdrawn.

Executive Order expands apprenticeships, vo-
cational training. Secretary Acosta in June hailed 
President Donald Trump’s Executive Order to ex-
pand apprenticeships and vocational training. The 
order calls on the secretary of labor, in consultation 
with the secretaries of education and commerce, to 
propose regulations that promote the development 
of apprenticeship programs by industry and trade 
groups, nonprofit organizations, unions, and joint 
labor-management organizations. It also directs the 
DOL and the Commerce Department to promote 
apprenticeships to business leaders in critical in-
dustry sectors, including manufacturing, infrastruc-
ture, cybersecurity, and health care. D
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Court affirms decision that 
process server was independent 
contractor under FLSA
by Brandon Wheeler

On June 26, 2017, the 8th Circuit affirmed a jury’s verdict 
that a process server was an independent contractor, not an 
employee, under the Fair Labor Standards Act (FLSA). The 
ultimate issue was submitted to the jury on a general verdict 
form, which appellate courts review only to determine if the 
evidence—viewed in the light most favorable to the jury’s deci-
sion—is sufficient to support the verdict.

Background
In 2007, Jeffrey Karlson began serving legal process 

for APS. He signed a process server agreement establish-
ing his status as an independent contractor. Seven years 
later, he began working for a competitor. He filed a law-
suit against APS to recover unpaid overtime allegedly 
owed under the FLSA. 

With the parties’ consent, the district court submit-
ted the question of whether Karlson was an employee 
under the FLSA to a jury, which applied the economic 
realities test and concluded that he was not an employee 
of APS. Karlson filed a motion for judgment in his favor. 
The court denied the motion, adopted the jury’s deci-
sion, and entered judgment in favor of APS. Karlson ap-
pealed, arguing that the undisputed facts showed that 
he was an employee of APS.

Standard of review
The economic realities test is used to determine 

whether a worker is an employee or independent con-
tractor under the FLSA. Important factors many courts 
have adopted for the test include “degrees of control, op-
portunities for profit or loss, investment in facilities, per-
manency of relation and skill required in the claimed in-
dependent operation.” No one factor is controlling, and 
the list is not comprehensive. 

While deciding whether Karlson was an employee 
under the FLSA involved questions of fact, the ultimate 
question of whether an individual is an employee within 
the meaning of the Act is a legal determination, not a 
factual one. The trial court paraphrased the test in the 
jury instructions and told the jury to consider the eco-
nomic realities of the entire relationship between the 
parties based on the factors as a whole. With the con-
sent of both parties, the district court submitted the ulti-
mate question of whether Karlson was an employee on 
a general verdict form (as opposed to submitting a spe-
cial verdict form on which the jury would make factual 
findings and the court would make the ultimate legal 

conclusion). The jury found that Karlson was an inde-
pendent contractor, and the court adopted the jury’s de-
cision and entered judgment in favor of APS.

First, the appeals court addressed the applicable 
standard of review. If the issue had been submitted to 
the jury on a special verdict form, the findings of fact 
would be reviewed for clear errors and the court’s ul-
timate conclusion would be reviewed de novo (anew). 
However, the parties consented to submitting the ulti-
mate FLSA issue to the jury, so the appellate court’s role 
was only to determine whether “the evidence, viewed 
most favorably to the jury’s verdict, [was] sufficient to 
support that verdict.” In other words, the court would 
not independently analyze the various economic reali-
ties the jury was instructed to consider because neither 
the jury nor the district court made specific findings that 
related the factors to their ultimate determinations.

Reviewing the evidence under that standard, the 8th 
Circuit found that the jury’s verdict was supported by 
the evidence. In applying the economic realities test, the 
jury sufficiently considered a number of facts, including:

• Karlson could choose to accept or refuse assign-
ments based on personal criteria. 

• He could leave for vacation without permission.

• He accepted assignments from other companies at 
the same time.

• He served process at hours that were convenient to 
him and not controlled by APS.

Those factors reasonably tipped the balance toward 
the jury’s conclusion that Karlson was an independent 
contractor. Karlson v. Action Process Serv. & Private Investi-
gation, LLC, No. 15-3322, 2017 U.S. App. LEXIS 11377 (8th 
Cir., June 26, 2017).

What we can learn from this case
If a district court submits the ultimate question of 

whether an individual is an employee under the FLSA 
to a jury on a general verdict form with the parties’ con-
sent, an appeals court must affirm the decision if the 
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evidence, viewed in the light most favorable to the jury’s 
verdict, is sufficient to support the verdict. Also, this 
case is a reminder that the economic realities test used to 
determine whether a worker is an employee or indepen-
dent contractor under the FLSA is not a clear-cut rule. 
The determination hinges on the specific facts at issue 
in each case, regardless of whether it is made by a court 
or jury.

The author can be reached at bwheeler@felhaber.com. D
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MN Supreme Court recognizes 
workers’ comp retaliation suit 
filed by undocumented worker
by Brandon Wheeler

On June 28, 2017, the Minnesota Supreme Court held that 
an undocumented worker asserted a valid retaliation claim 
after he was placed on unpaid leave for seeking workers’ com-
pensation benefits.

Background
In 2005, Dahlke Trailer Sales hired Anibal San-

chez after he presented a false Social Security number. 
Although Dahlke later discovered Sanchez’s undocu-
mented status, he remained employed.

In September 2013, Sanchez was injured at work. 
After he returned to work, he hired a lawyer to advise 
him through the workers’ comp process. Sanchez’s man-
ager found out about the lawyer, said he hated lawyers, 
and stated, “The bridge between us is broken.” Dahlke 
then asked Sanchez to confirm his undocumented status. 
After he confirmed his status, Dahlke placed him on un-
paid leave until he could obtain legitimate work authori-
zation. Sanchez sued Dahlke for retaliatory discharge.

Minnesota’s workers’ comp law prohibits employ-
ers from retaliating against employees for filing a claim. 
Federal immigration law, however, prohibits employers 
from knowingly employing undocumented workers. 
The district court balanced the competing laws and dis-
missed Sanchez’s claim because Dahlke was merely fol-
lowing federal law by placing him on unpaid leave. The 
court of appeals reversed, finding there was a dispute 
over whether Sanchez was fired because of his immigra-
tion status or for filing a workers’ comp claim. Dahlke 
appealed, focusing on three issues: 

(1) Whether it “discharged” Sanchez by placing him on 
unpaid leave; 

(2) If he was discharged, whether it was because he 
sought workers’ comp benefits; and 

(3) Whether federal immigration law preempted his 
state workers’ comp claim.

Was Sanchez discharged?
In a 4-3 spilt, the Minnesota Supreme Court held 

there was a genuine dispute over whether Sanchez was 
“discharged” under Minnesota’s workers’ comp law. The 
court focused on Dahlke’s intent to rehire him, reason-
ing that if the motivation behind placing him on leave 
was to effectively 
terminate him, then 
he was discharged 
under the statute.

Citing a  letter 
Sa nchez sig ned, 
Dahlke argued that 
it intended to allow 
him to return to 
work after obtaining legal work authorization. But the 
court noted that the employer had known for years 
that Sanchez was undocumented and questioned why 
it asked him to confirm that fact just after he filed his 
claim. Thus, the court sent the case back to a lower court 
to determine whether Dahlke intended his leave to be 
permanent.

Was Sanchez discharged 
for seeking benefits?

A retaliation claim requires that an employee be 
treated adversely because of his pursuit of benefits. 
Dahlke argued that its only motivation for placing San-
chez on leave was to comply with federal immigration 
law. The court questioned that claim, citing the man-
ager’s comments and the timing of the inquiry into 
Sanchez’s immigration status. Thus, the court directed 
the lower court to inquire into the employer’s true 
motivation.

Does federal law preempt the 
workers’ comp statute?

Finally, the court analyzed whether federal immi-
gration law, which prohibits employers from knowingly 
employing undocumented workers, precluded liability 
under state law. Dahlke argued that if it complied with 
the workers’ comp law by retaining Sanchez, it would 
violate federal law by knowingly employing him.

The court held that federal law did not preempt the 
workers’ comp law because it was possible for Dahlke to 
comply with both laws. The workers’ comp statute did 
not require the employer to employ Sanchez. Instead, it 
prohibited Dahlke from discharging him because of his 
workers’ comp claim. Thus, Dahlke would not have vio-
lated federal law by terminating him because of his immi-
gration status. Because there was a dispute over Dahlke’s 
motivation, Sanchez’s claim was not clearly preempted.

The court concluded by citing policies support-
ing its decision. Despite a strong dissent, the majority 

The court 
questioned the 

timing of the inquiry 
into Sanchez’s 

immigration status. 
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found that enforcing labor laws such as the workers’ 
comp retaliation statute furthers federal immigration 
law’s purpose of discouraging employers from hiring 
unauthorized workers. If Dahlke was not required to 
comply with the antiretaliation statute for unauthorized 
workers, it could continue to hire unauthorized workers 
and discharge them at no cost if they were injured on 
the job. That would encourage the employment of un-
documented workers to save on costs. Rather, the court 
concluded that requiring employers to comply with the 
antiretaliation law for unauthorized workers would dis-
courage the hiring of such workers in the first place, thus 
furthering federal immigration law’s purpose. Sanchez v. 
Dahlke Trailer Sales, Inc., No. A15-1183, 2017 Minn. LEXIS 
372 (Minn., June 28, 2017).

What we can learn from this case
While employers do not have an affirmative duty to 

employ undocumented workers, companies seeking to 
discharge an unauthorized worker must make clear that 
their intent to do so is based solely on the worker’s unau-
thorized status, not a retaliatory reason.

The author can be reached at bwheeler@felhaber.com. D
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8th Circuit endorses ‘rigorous’ 
test for proving pretext in 
race discrimination claim
by Brandon Wheeler

On June 27, 2017, the 8th Circuit reaffirmed the rigorous 
showing required to prove pretext in discrimination claims 
filed under Title VII of the Civil Rights Act of 1964.

Background
Zyeair Smith and Sam Edwards, two African-

American men, worked on the sanitation crew at Hiland 
Dairy. They were terminated after Smith used Edwards’ 
identification card to clock Edwards out. Hiland Dairy 
cited theft of time and dishonest conduct as justifications 
for terminating them. The employees sued separately 
for race discrimination. The trial court dismissed both 
cases, and the cases were consolidated on appeal.

On appeal, the employees conceded that Hiland 
Dairy had a legitimate nondiscriminatory basis for firing 
them—dishonest conduct. However, they argued that the 
justification was merely a pretext (excuse) for racially dis-
criminatory motives. Smith and Edwards argued that Hi-
land Dairy responded less harshly to similar conduct by 
white employees as evidence of discrimination. They also 
argued that the employer failed to follow internal policies 
consistently in its investigation into their behavior.

Employees unable to show 
evidence of pretext

Under 8th Circuit precedent, employees can show 
pretext by proving, among other things, that the em-
ployer (1) failed to follow its own policies; (2) treated 
similarly situated employees in a disparate manner; or 
(3) shifted its explanation for an employment decision. 
Smith and Edwards claimed that two white employees 
committed similar offenses but were not disciplined as 
severely. One of the white employees was written up—
but not terminated—for failing to clock out while leav-
ing during the lunch hour. The other employee received 
a written warning for sleeping during work hours.

Affirming the district court’s grant of summary 
judgment (dismissal without a trial), the 8th Circuit reaf-
firmed its prior holding that the test to prove a coworker 
is similarly situated is “rigorous.” The court required 
proof that the white employees had the same supervisor, 
were subject to the same employment standards, and 
“engaged in the same conduct without any mitigating or 
distinguishing circumstances.”

Although the supervisors and standards were iden-
tical, the court found there were factual distinctions. 
Specifically, according to the court, the fact that one 
of the disciplined white employees had a different job 
title was relevant. Moreover, the employee broke Hi-
land Dairy’s lunchtime clock-out policy, which differed 
slightly from the policy Smith and Edwards violated. 
The white worker disciplined for sleeping on the job 
was a long-term employee, and there was dispute over 
whether he was truly sleeping. The court also noted that 
Smith’s and Edwards’ actions were dishonest, while the 
white employees’ actions merely violated protocol. Thus, 
based on those distinctions, the court held that the white 
employees were not similarly situated.

Next, Smith and Edwards contended that Hiland 
Dairy failed to follow its internal policies when inves-
tigating their misconduct. The employer’s policies re-
quired only that misconduct be investigated, but Smith 
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and Edwards alleged the investigation was incomplete 
and left out relevant facts. The court, however, reaf-
firmed the steep hurdle employees must overcome to 
prove pretext based on an employer’s failure to follow 
internal policies. The court acknowledged that a failure 
to follow policies may suggest pretext, but that alone is 
insufficient to establish it. Moreover, the court stated that 
an employer is free to stray from internal protocols as 
long as it doesn’t discriminate in doing so. Edwards v. Hi-
land Roberts Dairy Co., 2017 U.S. App. LEXIS 11387 (8th 
Cir., June 27, 2017).

What we can learn from this case
The 8th Circuit continues to apply a rigorous stan-

dard when analyzing whether an employer’s stated rea-
sons for terminating an employee were merely a pretext 
for discriminatory motives.

The author can be reached at bwheeler@felhaber.com. D

EEOC ENFORCEMENT
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Best practices for employers 
under EEOC’s new SEP

The Equal Employment Opportunity Commission 
(EEOC) recently released its Strategic Enforcement Plan (SEP) 
for 2017 to 2021. The new plan replaces an earlier version is-
sued in 2012, but it isn’t a radical departure from the agency’s 
previous agenda. Employers hoping for a more employer-
friendly EEOC under the new administration may be disap-
pointed by the 2017 SEP.

The plan makes clear that the agency will continue to ag-
gressively investigate and litigate issues it sees as having the 
greatest impact on the development of the law or on promoting 
compliance across a large organization or industry. The EEOC 
expresses its intent to “focus on strategic impact” to be effective 
as a “national law enforcement agency,” despite its increas-
ingly limited funding and staffing.

The new plan focuses on developing substantive areas, in-
cluding the “gig economy,” “backlash” discrimination against 
Muslim and Middle Eastern employees, and discriminatory 
hiring and recruitment policies. It also makes clear that hot-
button topics from recent years are likely here to stay. Employ-
ers are strongly urged to develop practices now to help them 
avoid EEOC charges and withstand the agency’s scrutiny.

EEOC takes on ‘gig economy’
Today, employees are more likely than ever before 

to be temporary, part-time, leased, employed through a 
staffing agency, or employed by more than one employer. 
These days, more workers fall in that ill-defined gray 
zone between true independent contractors and employ-
ees. The “gig economy” is defined by the prevalence of 
short-term contracts and freelance work. In its SEP, the 
EEOC “adds a new priority to address issues related to 

complex employment relationships and structures in the 
21st century workplace, focusing specifically on tempo-
rary workers, staffing agencies, independent contractor 
relationships, and the on[-]demand economy.”

Employers that use those types of employment 
arrangements must remember that “gig” workers can 
also allege discrimination or harassment. Don’t cut 
corners on training on your antidiscrimination and 
antiharassment policies. Temporary employees may be 
viewed as easy targets for harassment, discriminatory 
treatment, or bullying. As the recent events at Uber 
have made clear, companies that grow quickly need 
to make sure they “grow up” by timely implementing 
clear and consistent policies and encouraging a culture 
of professionalism.

Discrimination against Muslim, 
Middle Eastern employees

Another focus area for the EEOC is “addressing 
discriminatory practices against those who are Muslim 
or Sikh, or persons of Arab, Middle Eastern, or South 
Asian descent, as well as persons perceived to be mem-
bers of these groups.” While it’s somewhat unusual for 
the EEOC to announce that it will specifically focus on 
particular religious groups or nationalities, the plan ex-
plains that strategic protection is necessary because of 
“backlash against [those groups] from tragic events in 
the United States and abroad.” It’s unclear how enforce-
ment of the issue will proceed under the new presiden-
tial administration.

Remember that you must provide employees rea-
sonable accommodations for religious observances, in-
cluding breaks for prayers. Appearance and dress code 
standards that arbitrarily ban or restrict beards, turbans, 
or head coverings likely will draw increased scrutiny 
from the EEOC. Backlash discrimination should be spe-
cifically covered in antidiscrimination training.

Barriers in recruitment and hiring
The EEOC restated its commitment to eliminat-

ing barriers in recruitment and hiring and added new 
details to its goal. Specifically, the EEOC will take aim 
at the lack of diversity in certain industries, including 
technology and police work, and the increasing use and 
impact of data-driven employment screening tools. Em-
ployers in targeted industries should continue to focus 
on recruiting a diverse workforce.

Employers that use online applications, algorithms, 
or similar data tools to screen applicants must be partic-
ularly careful. Those tools can provide a first look at ap-
plicants and assist hiring managers. However, you must 
know what parameters are used in the screenings and 
make sure you consider how the screenings could pre sent 
barriers (even unintentionally) for groups such as older 
workers, minorities, women, and people with disabilities. 
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For example, a screening tool that automatically elimi-
nates applicants with a long gap in employment may un-
intentionally have a disparate impact on women who left 
the workforce to care for a young family. Date-of-birth in-
quiries could discriminate against older workers. Online 
application processes that aren’t accessible to people with 
disabilities present an obvious problem.

Screening applicants by checking their social 
media profiles also can be risky. Social media profiles 
may reveal more than a potential employer should 
know about employees’ religion or other protected 
characteristics.

Pregnancy discrimination,  
unequal pay, LGBT protections

The EEOC will continue to prioritize substantive is-
sues such as rooting out pregnancy discrimination, pre-
venting unequal pay, and protecting LGBT individuals 
from discrimination.

The EEOC has focused on accommodating employ-
ees’ pregnancy-related limitations. Employers are re-
minded that pregnant employees should be treated the 
same as nonpregnant employees with a similar ability 
or inability to work. Remember, if a pregnant employee 
hasn’t requested leave or a new role, you can’t force 
her to take leave or change roles because you believe 
she shouldn’t perform a certain job. At the same time, 
a pregnant employee who requests an accommodation 
should be treated the same as other employees who re-
quest accommodations.

The EEOC will continue to focus on equal pay. 
However, the SEP makes clear the agency won’t focus 
on equal pay strictly as a gender issue: “The Commis-
sion will also focus on compensation systems and prac-
tices that discriminate based on any protected basis.” 
The guidance reminds employers that pay differentials 
should be based on seniority, merit, or quantity or qual-
ity of production, not on protected characteristics.

Finally, as you likely know by now, the EEOC inter-
prets the prohibition against sex discrimination under 
Title VII as forbidding employment discrimination 
based on gender identity and sexual orientation. The 
agency has enjoyed great success in enforcing its posi-
tion. It has obtained more than $6 mil lion in monetary 
relief for LGBT workers, required policy changes by em-
ployers, and convinced a growing number of courts to 
endorse its interpretation of Title VII.

The number of EEOC charges based on sexual ori-
entation or gender identity increased by 34 percent in 
2015. The agency is unlikely to slow down in its strate-
gic enforcement in this area, and you would do well to 
include sexual orientation and gender identity as pro-
tected characteristics in your equal employment and an-
tiharassment policies. The Human Rights Campaign has 
reported that the vast majority—89 percent—of Fortune 

500 companies already prohibit discrimination based on 
sexual orientation, and two-thirds prohibit discrimina-
tion based on gender identity. 

Bottom line
The EEOC expects employers to follow not only the 

laws it enforces but also its interpretations of those laws. 
Take the time to analyze your work environment re-
garding the issues in the agency’s SEP. Consider revising 
your policies and practices to more closely align them 
with the EEOC’s strategic positions. Your efforts will 
prove to be invaluable if your company faces an EEOC 
charge or investigation. D

PENSIONS
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Supreme Court delivers 
sermon on ERISA ‘church 
plan’ exemption

The Employee Retirement Income Security Act of 1974 
(ERISA) generally requires private employers offering pension 
plans to adhere to a lengthy list of rules designed to ensure plan 
solvency and protect plan participants. Church plans, however, 
are exempt from those requirements. But what exactly con-
stitutes a “church plan”? The U.S. Supreme Court has just 
ruled—unanimously—on this issue.

Church-affiliated hospital pension plans
The case involved three church-affiliated nonprof-

its that run hospitals and other healthcare facilities. The 
hospitals offer defined-benefit pension plans to their 
employees. The plans were established by the hospitals 
themselves—not by a church—and are managed by in-
ternal employee benefits committees.

The three hospitals involved in the case were Advo-
cate Health Care Network, associated with the Evangeli-
cal Lutheran Church in America and the United Church 
of Christ; Saint Peter’s Health Care System, which is both 
owned and controlled by a Roman Catholic diocese; and 
Dignity Health, which maintains ties to the Catholic reli-
gious orders that initially sponsored some of its facilities.

A group of current and former employees filed class 
actions alleging that the hospitals’ pension plans didn’t 
fall within ERISA’s church-plan exemption because 
they weren’t established by a church. The district courts 
agreed with the employees, ruling that a plan must be 
established by a church to qualify for the exemption, and 
the appeals courts affirmed the district court’s ruling.

The U.S. Supreme Court, however, ruled 8-0 (Justice 
Neil Gorsuch didn’t participate in the case) that a plan 
maintained by a principal-purpose organization quali-
fies as a “church plan,” regardless of who established it.
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Majority opinion
Justice Elena Kagan wrote the majority opinion. The defi-

nition of “church plan” came in two distinct phases, noted the 
Court. Initially, ERISA defined it as a “plan established and main-
tained . . . for its employees . . . by a church or by a convention or 
association of churches.”

But in 1980, Congress amended the statute to expand the def-
inition. Now, for purposes of the church-plan definition, an “em-
ployee of a church” includes an employee of a church-affiliated 
organization, such as the hospitals in this case.

Congress in 1980 also added a provision stating that the defi-
nition of “church plan” includes a plan established or maintained 
by an entity whose principal purpose is to fund or manage a ben-
efit plan for the employees of churches or church affiliates.

The intent of Congress, the Supreme Court concluded, was 
to encompass a different type of plan in the definition—one that 
“should receive the same treatment (i.e., an exemption) as the 
type described in the old definition.” And these “newly favored 
plans” are described by the Court as those maintained by “prin-
cipal-purpose organizations,” regardless of their origins.

In short, the Court stated that “because Congress deemed 
the category of plans ‘established and maintained by a church’ to 
‘include’ plans ‘maintained by’ principal-purpose organizations, 
those plans—and all those plans—are exempt from ERISA’s re-
quirements.” Advocate Health Care Network v. Stapleton, U.S. Su-
preme Court 581 U.S. ___ (June 5, 2017).

Sotomayor: Right decision, 
but a troubling one

Justice Sonia Sotomayor, in a concurring opinion, noted that 
the majority opinion meant that “scores of employees—who 
work for organizations that look and operate much like secular 
businesses—potentially might be denied ERISA’s protections. In 
fact, it was the failure of unregulated ‘church plans’ that spurred 
cases such as these.”

While Sotomayor joined the majority opinion because she 
was “persuaded that it correctly interprets the relevant statu-
tory text,” she was nonetheless “troubled by the outcome of these 
cases.” She noted that while Congress acted in 1980 to exempt 
plans established by orders of Catholic Sisters, “it is not at all clear 
that Congress would take the same action today with respect to 
some of the largest health-care providers in the country . . . orga-
nizations [that] bear little resemblance to those Congress consid-
ered when enacting the 1980 amendment.” D
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