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The workings of the human mind have 
fascinated and perplexed people for eons. 
Scientists, artists, politicians, lawyers, and 
theologians have all grappled, in one way 
or another, with how the mind works and 
how its functioning affects society. But per-
haps no group of people has systematically 
studied the human mind, its heights, and its 
recesses, more rigorously than psychologists. 
From Freud to Skinner, to Piaget, to Erikson, 
to Maslow, psychologists have tried to make 
sense of the mind inside the brain, often com-
ing to radically different conclusions. The 
fact that they don’t all agree points to one im-
portant fact: Psychologists—those masters 
of the mind—are human, too, subject to all 
the foibles and faux pas they try to illumi-
nate. And that means psychologists, like all 
professionals, may make mistakes and can be 
difficult employees. Thankfully, as the Uni-
versity of Denver recently learned, the law 
grants the same protections to organizations 
that employ university-trained professionals 
as it does to the owner of the corner market.

Training director 
gets too personal

Colorado Seminary, which owns 
and operates the University of Denver, 
hired Tawny Hiatt to work as a staff 
psychologist and training director at 
the University of Denver’s Health and 
Counseling Center. As part of her du-
ties, she supervised both predoctoral 
and postdoctoral fellows.

Emily Fogle, one of Hiatt’s postdoc-
toral supervisees, suggested that a for-
mer classmate, Abby Coven, hire Hiatt 
to supervise her in her private practice. 
Coven hired Hiatt, and the two later 
developed a romantic relationship that 
continued past January 2013, when 
Hiatt quit supervising Coven.

On January 28, 2013, Coven told 
Fogle about her romantic relationship 
with Hiatt. Fogle then informed Hiatt’s 
supervisees as well as her supervisor, 
Jacaranda Palmateer, of the relation-
ship. Palmateer and another of Hiatt’s 
supervisors, Alan Kent, held a meeting 
with Hiatt and her supervisees in mid- 
February. After the meeting, several 
things occurred.

First, Fogle and two interns chose 
to end supervision with Hiatt. Second, 
Fogle told Kent that Hiatt treated her 
supervisees like they were patients in 
therapy. Third, Kent determined that 
Hiatt’s relationship with Coven fell into 
an “ethical grey area.” And fourth, Kent 
began to hold frequent talks with Hiatt.

During those conversations, Hiatt 
refused to accept any responsibility for 
her supervisees’ reaction to her super-
visory style and instead blamed their 
reactions on their own pathologies. 
Kent eventually determined that Hiatt 
showed “a serious lack of judgment 
given her position as a role model for 
the trainees.”
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Temporary demotion 
becomes permanent

Kent and Palmateer determined that (1) Hiatt had 
lost credibility and authority with a majority of her train-
ees, (2) her conduct was ethically questionable, which 
was problematic because a training director needs to 
exhibit “exemplary ethics, boundaries, and professional-
ism,” (3) a training director’s “approach to therapy and 
supervision requires a strict adherence to boundaries[,] 
which [wasn’t] demonstrated in this situation,” and  
(4) Hiatt’s response to the students’ reactions to her ac-
tions showed a “lack of personal responsibility.”

Kent and Palmateer presented Hiatt with three 
options: (1) resignation; (2) demotion followed by six 
months of outside counseling on her supervisory style; 
or (3) retaining her in her position and handing the mat-
ter over to HR. Although Hiatt accepted a demotion, 
she first had her attorney send a letter to the university 
claiming its actions constituted sex discrimination.

After being demoted, Hiatt met with an outside con-
sultant who opined that she “likely could return” to a 
supervisory capacity, but she was unlikely to change her 
style. At the same time, Palmateer conducted a perfor-
mance review criticizing Hiatt for making herself un-
available to clients. Six months after she accepted the 
demotion, Kent and Palmateer determined that Hiatt 
shouldn’t be returned to a supervisory position.

In reaching that conclusion, the supervisors ex-
pressed concerns about what they considered to be Hi-
att’s unprofessional behavior in staff interviews. They 
also told her that they were concerned that she had un-
clear boundaries with her supervisees and refused to 
acknowledge her supervisees’ complaints. Indeed, the 
supervisees perceived that Hiatt “intentionally breaks 
them down to the point of tears, is intrusive in their per-
sonal issues, blurs the boundaries of supervision and 
therapy, and then holds herself up as the rescuer.”

Internal EEO complaint goes nowhere
In September 2013, Hiatt filed a grievance with the 

university’s HR department, seeking to be reinstated as 
training director. She also filed an EEO complaint with 
the university, alleging sex discrimination and retalia-
tion. Kent and Palmateer responded, and the university 
investigated.

After completing the inquiry, the university denied 
Hiatt’s EEO complaint and sent an e-mail to her detail-
ing the steps she would have to take to resume her su-
pervisory duties, including developing “better aware-
ness about the power she holds” and “demonstrating 
appropriate professional boundaries in all contexts.”

Former director takes medical leave
Between November 2013 and February 2014, Hiatt 

took a medical leave of absence under the Family and 

Medical Leave Act (FMLA). When she returned, she 
filed sex discrimination and retaliation charges against 
the university with the Equal Employment Opportunity 
Commission (EEOC).

Upon her return to work, Palmateer increased Hi-
att’s required weekly clinical hours from 22 to 24. Hiatt 
requested that she not be required to work longer than 
eight-hour days and that the university provide her with 
dictation software to help her prepare timely case notes. 
The university didn’t give her the dictation software.

Palmateer also required Hiatt to provide a doctor’s 
note for sick leave unrelated to her FMLA leave, receive 
permission before identifying blocks of time during 
which she would be unavailable for clinical appoint-
ments, and make up missed clinical time.

In late April 2014, Kent and Palmateer observed that 
Hiatt was providing late case notes and was excessively 
absent. Kent expressed concerns about Hiatt publicly 
discussing her complaint against the university, and she 
accused him of spying on her to make sure she was at 
the university when she was supposed to be.

On May 30, 2014, Hiatt delivered a letter of resigna-
tion to the university, and on January 28, 2015, she sued 
her former employer under Title VII of the Civil Rights 
Act of 1964 and Title IX of the Education Amendments 
Act of 1972, alleging that her demotion and the univer-
sity’s refusal to reinstate her were retaliatory and the 
result of illegal sex discrimination. The trial court ruled 
against her on all of her claims, and she appealed to the 
U.S. 10th Circuit Court of Appeals in Denver (whose rul-
ings apply to all Utah employers).

10th Circuit rejects  
Title VII and Title IX claims

Title VII forbids sex discrimination and retaliation 
against an employee who complains of sex discrimina-
tion. Similarly, Title IX prohibits sex discrimination and 
retaliation based on complaints about sex discrimination 
in educational programs that receive federal funding.

Because Hiatt didn’t have direct evidence of sex dis-
crimination—such as a supervisor stating, “I’m demot-
ing you because you’re a woman”—she could make her 
discrimination claims under either Title VII or Title IX 
stick only if she could show that the university’s stated 
reasons for disciplining her were a pretext, or an excuse, 
to cover up illegal discrimination. The 10th Circuit ex-
plained that she could establish pretext if she could show 
that the nondiscriminatory reasons the university gave 
for disciplining her were “so incoherent, weak, inconsis-
tent, or contradictory that a rational” person would not 
believe them.

The university provided evidence that the decision 
to demote Hiatt was a legitimate nondiscriminatory 

continued on pg. 4
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DOL issues directive on visa program fraud and abuse
by Elaine Young

We recently fielded a call from a client’s in-house 
employment counsel, who noted that the U.S. De-
partment of Labor (DOL) seems to be rolling back 
employee protections, making her job a little easier. 
Immigration attorneys may be surprised to hear that 
the DOL is scaling back any protections because that’s 
the opposite of what we are seeing in the foreign labor 
arena. In June 2017, DOL Secretary Alexander Acosta 
announced that the department would “aggressively” 
confront entities and individuals who are committing 
visa program fraud and abuse. And we are certainly 
seeing that in our practice. What kind of fraud and 
abuse is the DOL confronting? Another anecdote may 
be a helpful illustration.

CBP’s probing questions indicative 
of government’s skepticism

In late June, another client called to say that its 
H-1B employee who had traveled to India for a fam-
ily wedding and was returning to the United States to 
resume work had been turned away at the airport by 
U.S. Customs and Border Protection (CBP). The em-
ployer has sponsored H-1B workers for years and had 
never experienced this scenario. We’ve certainly seen 
an increase in people being turned away by CBP, but 
they are usually young, single, unemployed tourists 
or students, not returning H-1B workers.

CBP’s transcript of its interview with the employee 
was revealing. First, the officer asked for the employ-
ee’s cell phone. This type of request is common, and 
employees who travel with phones that contain sen-
sitive client data should be made aware of it. After 
reviewing the contents of his phone, CBP appears to 
have become convinced that the employee didn’t re-
ally have a job in the United States, and he therefore 
shouldn’t be admitted to the country on a work visa. 
That issue is at the heart of much of the DOL’s concern 
about the H-1B program.

The officer asked the employee why he was send-
ing texts to friends asking about job opportunities and 
why he discussed salaries and specific technologies 
he was working with. CBP noted that the employee 
followed up on a résumé he had submitted while he 

was in the United States, and the officer asked him, 
“Why are you shopping around your résumé if you 
had a job?”

Another red flag was that CBP could tell from its 
electronic record that even though the employee ob-
tained his H-1B visa in May 2016, he had been present 
in the United States only for one month around March 
2017. The officer also noted that based solely on the 
contents of his phone, it appeared that the only thing 
the employee did during his one-month visit was take 
online training courses while sitting in a hotel room.

Takeaway
The takeaway from our client’s experience is that 

the government is serious about combating fraud in 
the H-1B program and is focused in particular on 
companies that obtain H-1B visas—which are subject 
to an annual quota—and then don’t use them. Other 
companies that have real ongoing work in the United 
States for which they need professional workers suf-
fer. The DOL is convinced that many H-1B sponsors 
are really IT staffing companies applying for visas 
they may never use, just to keep open the option of 
sending qualified foreign professionals if their U.S. 
clients have a need for them.

Secretary Acosta has asked the DOL’s Employ-
ment and Training Administration to develop pro-
posed changes to the labor condition application 
(LCA) process and to review its investigatory forms 
to better identify systematic violations and potential 
fraud. We envision changes to the LCA that could, 
for example, identify the clients or end users where 
H-1B employers send their workers or a system that 
requires employers to verify periodically that their 
employees are working where they say they are.

We hope employers that don’t outsource H-1B 
workers will not be too affected by such changes, but 

any employer sponsoring H-1B visas 
should stay tuned.

If you have immigration questions, feel 
free to e-mail them to Elaine Young or Jacob 
Muklewicz at newsletter@kmclaw.com. We 
will try to address them in upcoming “Im-
migration Update” columns. D

IMMIGRATION UPDATE
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employment action. The 10th Circuit agreed. The dis-
ruption that her actions caused among her students, the 
“ethically grey” manner in which she addressed her re-
lationship with Coven, and her problematic supervisory 
style were, according to the court, sufficient to show that 
the university’s decision to demote her and not reinstate 
her to the training director job was legitimate nondis-
criminatory and nonretaliatory.

The fact that the university offered consistent reasons 
for its actions beginning shortly after the February 2013 
meeting between Hiatt and her supervisees and continu-
ing through the decision not to reinstate her tended to 
show that its reasons weren’t concocted to excuse illegal 
behavior. Moreover, her attorney’s letter claiming sex 
discrimination wasn’t sent until after Kent and Palma-
teer explained the reasons for her demotion, which cut 
against any argument that their reasons were pretextual 
or that the university was retaliating against her for com-
plaining about sex discrimination. As the court stated, 
the university “could not retaliate against . . . Hiatt’s pro-
tected activity until she had engaged in such activity.

Finally, the fact that three supervisees chose to dis-
continue their supervision with Hiatt and that Kent and 
Palmateer conducted an investigation that included 
discussions with Hiatt, a review of professional litera-
ture regarding her ethical obligations, and a call to the 
American Psychological Association’s ethics office mili-
tated against finding the university’s stated reasons for 
disciplining her to be pretextual. Accordingly, the 10th 
Circuit upheld the trial court’s decision to dismiss all of 
Hiatt’s claims. Hiatt v. Colorado Seminary, D.C. No. 1:15-
cv-00192 (10th Cir., 2017).

Lessons learned
Discrimination can be established in many ways. 

Although direct discrimination does occur, illegal dis-
crimination is often accomplished in more subtle ways. 
Federal law recognizes that reality and gives employees 
the ability to use that subtle evidence to prove claims of 
discrimination. However, Hiatt’s case against the uni-
versity shows that neither Title VII nor Title IX requires 
that employers be punished for injustices that employees 
merely perceive but that truly don’t exist.

If you want to ensure that your organization is safe 
from allegations of sex discrimination and retaliation, 
make sure you are basing your employment decisions 
on legitimate nondiscriminatory reasons. When employ-
ees complain, take their complaints seriously and docu-
ment your investigation. Maintain open communication 
with employees who are upset. And if an employee has 
complained, seek competent legal counsel to help you 
ensure your actions aren’t misinterpreted.

You can contact the author at bwilkins@kmclaw.com or 
801-328-3600. D
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It’s a done deal: Court refuses 
to set aside settlement of 
employment claims
by Ryan B. Frazier

Viewers of the sitcom “Seinfeld” may remember George 
Costanza defensively asking, “Don’t we have a deal with the 
pigeons?” after he hit a flock of them with his car. Jerry Seinfeld 
responds, “’Course we have a deal. They get out of the way of 
our cars; we look the other way on the statue defecation.” There 
may not be a literal agreement between pigeons and humans, 
but George’s line is premised on something strongly engrained 
in our culture: A deal is a deal. And courts have clearly em-
braced, sheltered, and enshrined deals in the form of contract 
law.

Courts regularly enforce contracts, particularly when the 
parties knowingly enter into a mutually agreeable resolution to 
a dispute. Because courts prefer to have parties to a lawsuit or 
legal dispute arrive at a negotiated solution, settlement agree-
ments generally fare as well as other contracts. Just as George 
expected the pigeons to maintain their end of a supposed bar-
gain, so, too, can settling parties trust that settlement agree-
ments will be binding and enforceable.

Mediated settlement
After Mercy Tishomingo Hospital Corporation ter-

minated his employment, Samuel Tucker filed a lawsuit 
in Oklahoma claiming his discharge was discrimina-
tory in violation of Title VII and the Age Discrimina-
tion in Employment Act (ADEA) and breached his em-
ployment contract. The district court granted summary 
judgment (dismissal without a trial) in favor of Mercy on 
the discrimination claims. After that ruling, the parties 
participated in mediation, which resulted in a written 
settlement agreement. The parties notified the court of 
the settlement, and the court closed the case.

However, for some unexplained reason, Tucker 
asked the court to reopen the lawsuit despite the settle-
ment. He claimed that the parties disputed the scope of 
the release (i.e., the contract provision by which parties 
agree that legal claims can no longer be enforced) in the 
settlement that he was supposed to have signed. Specifi-
cally, he argued that the release pertained only to the 
breach of contract claim and not to the discrimination 
claims. Taking the opposite view, Mercy argued that 
the release covered all the claims he had asserted in the 
lawsuit against it. The court denied Tucker’s request to 
reopen the case.

Tucker then asked the court to set aside the settle-
ment agreement. He argued that his former attorney, 
who participated in the mediation with him, had ex-
erted undue influence over him and used fraud to get 

continued from pg. 2
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him to settle. Mercy responded that the mediation had 
resulted in an enforceable contract of settlement, which 
was free of undue influence or fraud. The district court 
denied Tucker’s request to have the settlement agree-
ment set aside.

After examining evidence on the question of 
whether there was undue influence or fraud by Tucker’s 
attorney at the mediation, the court determined that no 
improper influence existed, and even if it did, a contract 
cannot to be rescinded under Oklahoma law because of 
a nonparty’s fraud. Tucker appealed to the 10th Circuit.

Deal or no deal?
On appeal, Tucker raised two issues:

(1) The mediation process was flawed and illegitimate; 
and

(2) His former attorney failed to advise him on the scope 
of the release of claims in the settlement agreement.

However, the appellate court rejected his arguments.

First, the 10th Circuit concluded that the mediation 
process was proper. During the process, settlement of-
fers were communicated back and forth between the 
parties by a mediator, which the court noted is not “un-
common” for mediation. In addition, the court found 
that the parties ultimately signed a written agreement 
containing the terms of settlement. The appellate court 
determined that the process resulted in a meeting of the 
minds and a legally enforceable contract.

Second, the court concluded that the evidence 
showed that Tucker’s attorney and the mediator both 
advised Tucker at the mediation that he was agreeing 
to release (or waive) all claims against Mercy by sign-
ing the settlement agreement. As a result, the court con-
cluded that Tucker understood the scope of the release 
under the settlement agreement. Therefore, the 10th 
Circuit affirmed the district court’s ruling that the set-
tlement agreement should be enforced. Tucker v. Mercy 
Tisho mingo Hospital Corporation, D.C. No. 5:14-cv-00877-M 
(10th Cir., June 1, 2017).

Lessons learned
Settlement of an employee’s claims is often a pre-

ferred solution to a battle in court or arbitration. At the 
very least, settlement eliminates the risk that may be as-
sociated with a lawsuit or some other legal proceeding 
in which the parties cannot guarantee an outcome. For-
tunately, this case shows that employers can rely on con-
tracts to which they agree, including settlement agree-
ments. The lesson is to ensure that mediation or other 
negotiations are performed properly so the resulting 
settlement agreement cannot be assailed.

You can contact the author at rfrazier@kmclaw.com or 
801-323-5933. D
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Catching up: DOL withdraws 
guidance on joint employers 
and independent contractors
by Ryan B. Frazier

The change in administrations from President Barack 
Obama to President Donald Trump is already having an im-
pact on employment law. In a press release on June 7, 2017, 
Secretary of Labor Alexander Acosta announced the with-
drawal of the informal guidance regarding independent con-
tractors and joint employers issued by the Obama-era U.S. 
Department of Labor (DOL).

Are independent contractors 
back in fashion?

Administrator Interpretation (AI) No. 2015-1, ad-
dressing whether independent contractors should be 
properly classified as employees under the Fair Labor 
Standards Act (FLSA), favored the economic realities 
test in analyzing whether a worker was actually an em-
ployee. Under the guidance, the DOL stated that “most 
workers are employees under the FLSA’s broad defini-
tions.” Some employers were concerned about deem-
ing workers independent contractors in light of the 
guidance.

The withdrawal of AI 2015-1 also pulls AI 2016-1, 
which addressed joint employers. Just last year, the DOL 
promulgated standards for determining who is consid-
ered a joint employer under the FLSA. The test favored 
for determining a joint employer was broader than the 
common-law test and attempted to ensure “that the 
scope of employment relationships and joint employ-
ment under the [FLSA and the Migrant and Seasonal 
Agricultural Worker Protection Act (MSPA)] is as broad 
as possible.”

The rolling back of the two interpretations signals 
that the DOL isn’t going to be as expansive or as strict 
in its views of what constitutes independent contractors 
or joint employers. In the press release, Secretary Acosta 
added that the rescission of the AIs doesn’t change em-
ployers’ responsibilities under the FLSA or the MSPA “as 
reflected in the department’s long-standing regulations 
and case law.” In other words, the law applicable to joint 
employers and independent contractors hasn’t changed, 
and employers are expected to comply with the law. The 
DOL further emphasized that it will “continue to fully 
and fairly enforce” these and other employment laws.

Bottom line
The rescission of the guidance doesn’t suggest that 

you can designate anyone you want as an independent 
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contractor or believe that you cannot be deemed a joint em-
ployer. All the change means is that the DOL won’t be using the 
Obama-era guidance in making determinations regarding joint 
employers and independent contractors, and employers don’t 
need to be concerned about strictly applying the interpretations 
promulgated during the previous administration.

Nevertheless, you should continue to evaluate whether any-
one working for your organization is being properly classified 
as an independent contractor or whether you can be considered 
a joint employer. Your analysis should be performed using long-
standing case law and other clearly established law.

You can contact the author at rfrazier@kmclaw.com or 801-323-
5933. D
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Behind the times: Is rounding 
employees’ time outdated?
by Ryan B. Frazier

Time clocks have long been an accepted method for tracking how 
much time an employee puts in. Many time clocks track time in tenths 
of an hour or quarter hours. However, time clocks are being replaced 
by more sophisticated time-tracking systems, such as electronic and 
computer time trackers, which are better equipped to track the exact 
number of minutes an employee is on the job. Nevertheless, employers 
continue to wonder whether they should round an employee’s time and 
whether rounding time worked is legal. This article discusses some of 
the best practices for rounding if you are going to do it.

What the FLSA says about rounding
Under the Fair Labor Standards Act (FLSA), covered employ-

ers are required to pay nonexempt employees at least the federal 
minimum wage as well as overtime for any hours worked over 
40 hours per workweek. Generally, employees must be paid for 
all “hours worked” or any time that they are “suffered or per-
mitted” to work. The Wage and Hour Division (WHD) of the 
U.S. Department of Labor (DOL) is very concerned that employ-
ees are properly compensated for the time that they work.

Under the regulations interpreting the FLSA, rounding has 
been permitted in some circumstances. According to the regu-
lations, the practice of rounding will be accepted as long as “it 
is used in such a manner that it will not result, over a period 
of time, in failure to compensate employees properly for all the 
time that they have actually worked.” Further, rounding in in-
crements larger than a quarter hour is not permitted.

Although rounding is allowed under the regulations, an 
employer nevertheless will violate the FLSA’s minimum wage 
and overtime requirements if it always or frequently “rounds 
down” in its own favor or if rounding appears to favor it over 
the employee. Thus, to comply with the regulations, rounding 

continued on pg. 8

DOL establishes HIRE Vets Medallion Pro-
gram. The U.S. Department of Labor (DOL) an-
nounced in May 2017 the HIRE Vets Medallion 
Program to recognize employers that recruit, retain, 
and employ veterans and offer charitable services 
in support of the veteran community. The DOL 
is establishing the program under the Honoring 
Investments in Recruiting and Employing Ameri-
can Military Veterans Act (HIRE Vets Act), which 
President Donald Trump signed into law on May 
5. Criteria for the awards include the percentage 
of employees who are veterans, the percentage of 
veteran employees who are retained, the establish-
ment of veterans’ assistance and training programs, 
the employment of dedicated HR professionals 
for veterans, and income and tuition support for 
veterans.

Miscimarra takes helm of NLRB. President 
Trump has designated Philip A. Miscimarra chair 
of the National Labor Relations Board (NLRB). 
Miscimarra, a Republican, follows Democrat Mark 
G. Pearce in the chair role. Miscimarra joined the 
Board on August 7, 2013. Other current Board 
members are Pearce, whose term expires on Au-
gust 27, 2018, and Lauren McFerran, a Democrat 
whose term expires on December 16, 2019. Two 
NLRB seats are vacant. Miscimarra’s term expires 
December 16, 2017.

EEOC releases latest equal employment law 
digest. The latest Digest of Equal Employment Op-
portunity Law, a quarterly publication prepared by 
the Equal Employment Opportunity Commission’s 
(EEOC) Office of Federal Operations, is available 
at www.eeoc.gov/federal/digest/vol_2_fy17.cfm. In 
addition to recent EEOC decisions and federal court 
cases of interest, the latest edition features a special 
article titled “Age Discrimination: An Overview of 
the Law and Recent Commission Decisions.” The 
article discusses the analysis of age discrimination 
claims and recent case law, including U.S. Supreme 
Court and EEOC decisions. Among the points in 
the article is a statement that the Age Discrimina-
tion in Employment Act (ADEA) protects individu-
als at least 40 years old and “forbids discrimination 
with regard to any aspect of employment.”

Agency focusing on dangers of miners work-
ing alone. The DOL’s Mine Safety and Health Ad-
ministration (MSHA) has launched an initiative to 
focus on the hazards miners may encounter when 
they work in areas away from others. The initiative 
is in response to the agency’s announcement that 
in the first three months of 2017, five miners died 
in accidents that occurred when they were work-
ing alone on mine property. The initiative calls on 
MSHA inspectors and training specialists to engage 
miners and mine operators about the importance 
of accounting for all workers at all times. D

AGENCY ACTION
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Time to get moving:  
WARN employees 60 days before relocation
by Ryan B. Frazier

Q  Our company plans to move to a different city in the 
fall. Are we legally required to inform our employees and let 
them decide if they want to move with us? How far ahead 
should we inform them?

A  The best practice would be to inform your em-
ployees about the upcoming move as soon as possible. 
You are free to invite them to move with you, but sur-
prise isn’t really a good option. In some cases, the law 
may require you to provide employees with advance 
notice and dictate how far in advance the notice must 
be provided. The legal requirements vary depending 
on the number of employees that will be affected and 
whether you offer to transfer them to another work-
site within the company.

First, you should determine whether you must provide 
notice of the relocation to employees under the Worker 
Adjustment and Retraining Notification Act (WARN 
Act). The WARN Act requires employers with at least 
100 employees to give employees 60 days’ advance 
notice of a plant closing or a mass layoff. “Plant clos-
ing” means a permanent or temporary shutdown at 
a single employment site in which at least 50 employ-
ees are cut within a 30-day period. Similarly, “mass 
layoff” is defined as the loss of at least 50 employees 
from a single worksite if the layoff affects 33 percent 
or more of the employees at the site. You don’t have to 
count part-time employees when you make either cal-
culation. Moreover, the WARN Act notice is required 
if 500 or more jobs are lost because of the relocation.

However, the 60-day WARN Act notice doesn’t al-
ways apply to employees affected by a closing or lay-
off that results from the relocation of a business. The 
duty to provide WARN Act notice isn’t applicable if 
you offer employees a transfer to another worksite lo-
cated within a reasonable commuting distance or if 
you offer a transfer to another worksite (regardless of 
how far away) and the employee accepts the transfer 
within 30 days of the relocation or the offer to transfer, 
whichever is later. Any transfer must be completed 
within six months.

If the WARN Act applies to your move, you must give 
affected employees at least 60 days’ advance notice of 
any employment action that results in job loss. The 
safest course would be to provide the 60-day notice.

Q  One of our employees keeps giving me documents to 
place in his personnel folder, mostly positive e-mails sent by 
someone to say that he has done a good job. Are we required 
to add the e-mails to his file?

A  No. Some laws require you to retain certain em-
ployment-related documents (such as I-9s and tax 
documents), but no law dictates what you keep in 
your personnel files. Technically, you aren’t required 
to even have personnel files, so you certainly aren’t re-
quired by the state of Utah to place e-mails provided 
by an employee in his file.

Further, you need to ensure that only appropriate ma-
terials are placed in an employment file. You should 
avoid keeping anything about an employee’s private 
life or personal views in his personnel file. Likewise, 
documents or communications about the employee’s 
political views or religious preferences have no place 
in an employee’s file. Further, comments about the 
employee’s race, ethnicity, religion, gender, sexual ori-
entation, or national origin are wholly inappropriate 
and shouldn’t be retained in a personnel file.

Q  If an employee is hired to work part-time but consis-
tently works full-time hours, are we obligated to change 
his status to full-time, which would change his benefits 
eligibility?

A  The simple answer is that you must provide ben-
efits in accordance with any collective bargaining 
agreements, employment contracts, or benefits poli-
cies that you have. If an employee consistently meets 
the eligibility requirements, including hours require-
ments, then you should provide benefits even if that 
means changing his employment status from part-
time to full-time.

Further, eligibility for many benefits mandated by 
law is already defined by the applicable law. One of 
the most obvious is whether employees are entitled 
to health insurance under the Affordable Care Act 
(ACA). For example, you are considered an applicable 
large employer under the ACA if you have at least 50 

full-time employees, including full-
time equivalent employees. A full-time 
employee for purposes of the ACA is 
an employee who works on average at 
least 30 hours per week.
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should favor the employee at least as frequently as it favors the 
employer (if not more frequently).

Often, an employer will “round up” when employees clock 
in and then “round down” when employees clock out. That may 
occur unintentionally simply based on when employees clock 
in and out. Nevertheless, there’s an inherent risk in this practice 
that rounding may favor the employer, and a disgruntled em-
ployee may file a complaint with the WHD or a state wage en-
forcement agency that results in an audit or investigation into the 
employer’s rounding practices.

If an administrative agency finds wrongdoing, the employer 
may end up being required to compensate employees for unpaid 
time worked and, in some cases, overtime hours. One advantage 
of paying employees to the minute is that they will have a much 
more difficult time complaining that they haven’t been paid for 
time they actually worked.

Isn’t it about time?
Even though the practice of rounding is legal, it may not be 

the best practice to employ. In most cases, it’s advisable to pay 
employees precisely for the time they work up to the minute, 
meaning it’s time to think about switching to technology that al-
lows you to better track employees’ working time.

However, some employers will still want to round employ-
ees’ hours. Employers that elect to round should at least take the 
following steps:
• Don’t allow employees to clock in or out more than a minute 

or two early or late.
• Establish a written rounding policy that, when consistently 

applied, in theory neither underpays the employee (thus fa-
voring you) nor overpays the employee (thus favoring him).

• Train supervisors and managers on any rounding policy so 
they don’t inadvertently favor your organization when they 
send employees home.

• Conduct periodic internal wage and hour audits that sample 
whether rounding favors you.
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5933. D

EDITORS AND CONTRIBUTORS:  
Jon E. Waddoups, Christian S. Collins, Elaine Young, Brinton M. 
Wilkins, Ryan B. Frazier, and Adam Kaas

Call customer service at 800-274-6774  
or visit us at the websites listed below.

SAFETY CULTURE 2017: 
Buy-In, Behavior, and Other Keys to  
Making Safety Stick 
http://store.HRhero.com/safety-culture-
conference 
Austin, Texas, September 11-12

ADVANCED EMPLOYMENT ISSUES  
SYMPOSIUM 2017 
http://store.HRhero.com/aeis 
Las Vegas, November 15-17

WORKFORCE LEARNING &  
DEVELOPMENT 2017: 
Train. Retain. Excel. 
Las Vegas, November 16-17 
http://store.HRhero.com/workforce-learning-
conference

WEBINARS & AUDIO SEMINARS 
Visit http://store.HRHero.com/events/audio- 
conferences-webinars for upcoming seminars 
and registration.

8-8 Age-Based Discrimination Pitfalls to Avoid: 
How to Steer Clear of Costly Age-Related 
Lawsuits and Settlements

8-8 Creating All-Star Safety Processes: How 
to Develop Clear, Concise, and OSHA-
Compliant Procedures and Instructions 

8-15 Dealing with Difficult Employees: How 
to Successfully Handle Workplace 
Personalities and Defuse the Drama 

8-16 Top 10 FMLA Policy Mistakes: How to 
Avoid the Most Hazardous Compliance 
Tripwires 

8-17 Defensible Safety Documentation: 
Ensuring Your OSHA Records Won’t Get 
You in Legal Hot Water 

8-17 Job Grades and Pay Structure: The Secrets 
to Creating a Compensation System that 
Works for Your Organization

8-23 Top 10 Hiring Pitfalls: Legal Risks of 
Background Checks, Salary History 
Requests, Drug Testing, Social Media 
Snooping, and More D

TRAINING CALENDAR
continued from pg. 6


