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by Kendall Hoechst

The National Labor Relations Board 
(NLRB) is a federal agency vested with the 
power to prevent and remedy unfair labor 
practices (ULPs) committed by employers. 
In the past few years, the NLRB has broadly 
construed employees’ rights to engage in 
concerted activities and has struck down 
many employer policies that tend to “chill” 
protected conduct in a variety of contexts. 
A recent NLRB decision upheld by the U.S. 
2nd Circuit Court of Appeals (whose rulings 
apply to all Vermont employers) suggests 
this trend is continuing.

Section 7 rights generally
Section 7 of the National Labor Re-

lations Act (NLRA) guarantees employ-
ees “the right to self-organization, to 
form, join, or assist labor organizations, 
to bargain collectively through repre-
sentatives of their own choosing, and to 
engage in other concerted activities for 
the purpose of collective bargaining or 
other mutual aid or protection” as well 
as the right “to refrain from any or all 
such activities.” Employers are prohib-
ited under Section 8(a)(1) of the NLRA 
from interfering with or restraining 
their employees’ Section 7 rights. In 
short, if an employer’s policy tends to 
chill, or dissuade, employees from ex-
ercising their Section 7 rights, the em-
ployer has committed a ULP under fed-
eral law.

Even if an employer’s policy or rule 
doesn’t explicitly restrict protected ac-
tivity, the rule is considered a violation 
if:

(1) Employees would reasonably con-
strue the language of the policy to 
prohibit protected activity;

(2) The rule was promulgated in re-
sponse to union activity; or

(3) The rule has been applied to restrict 
the exercise of protected rights.

The employer’s intent is not always 
relevant.

In recent years, the NLRB has taken 
special interest in protecting employees’ 
Section 7 rights and has been interpret-
ing the NLRA more and more broadly, 
particularly when it comes to employ-
ees engaging in “concerted activities.” 
A recent NLRB decision upheld by the 
2nd Circuit suggests that focus will con-
tinue, at least for now.

Whole Foods case
Whole Foods Market maintained 

rules prohibiting any recording in the 
workplace—including conversations, 
phone calls, images, and company 
meetings—without prior management 
approval. The rule applied to all areas 
of every store, to employees and manag-
ers alike, and to all electronic devices. 
Two unions representing Whole Foods 
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employees objected to the rule and filed a ULP charge 
with the NLRB.

A Whole Foods representative testified that an es-
sential part of the company’s “core values” and “culture” 
is allowing employees the freedom to speak up and 
speak out on many issues, work-related or not. Annual 
regional “town hall” meetings are held without store 
management present, and the comments, but not the 
identities of the employees who speak, are later given to 
management. Whole Foods also periodically holds store 
meetings and team meetings at which employees voice 
criticism but are not identified so as not to disrupt team 
harmony.

Furthermore, Whole Foods suggested that its inter-
nal processes for termination decisions and meetings at 
which employees request assistance with issues involv-
ing confidential matters, such as financial need, death 
or illness in their families, or personal crises, would 
be adversely affected without the no-recording policy. 
In other words, in Whole Foods’ view, the policy was 
designed “to encourage open communication, free ex-
change of ideas, spontaneous and honest dialogue, and 
an atmosphere of trust.”

Despite the company’s justifications for its no-
recording policy, the NLRB found that the rule would 
reasonably be construed by employees to prohibit them 
from engaging in Section 7 activity. The NLRB reasoned 
that photography and recording in the workplace as 
well as work-related posts on social media are protected 
by Section 7 if employees are acting in concert for their 
mutual aid and protection and there is no overriding 
employer interest against such conduct. Furthermore, 
in many past NLRB cases, photographs or recordings, 
often made covertly, were an essential element in vindi-
cating the underlying Section 7 right.

The 2nd Circuit upheld the NLRB’s decision, agree-
ing that Whole Foods’ rule was overly broad. For ex-
ample, the rule could prevent employees from record-
ing images of picketing or from documenting unsafe 
workplace conditions without management approval. 
The court held that the language of the policy could chill 
employees’ exercise of their Section 7 rights because the 
rule, as written, wasn’t limited to controlling activities in 
which employees don’t act in concert.

What does this mean for 
Vermont employers?

Employers should review any policies that address 
employees recording activity in the workplace or post-
ing work-related content on social media and consider 
whether they are open to a broad interpretation along the 
same lines as Whole Foods’ policy. It doesn’t matter what 
the potentially good intentions behind the policy are.

The 2nd Circuit noted that not every no-recording 
policy will infringe on employees’ Section 7 rights, 

explaining that it should be possible to craft a policy that 
places some limits on workplace recording that doesn’t 
violate the NLRA. The court didn’t provide more spe-
cific guidance than that general assertion, but it sug-
gested that concerns about patient privacy in a hospital 
setting or safety policies for reporting unknown visitors 
could fit the bill.

While it’s possible that the Trump administration 
may set the pendulum swinging in the opposite direc-
tion, the future of NLRB enforcement is uncertain. For 
now, employers should continue to be wary of imple-
menting or maintaining any policy that, broadly con-
strued, could be seen as chilling employees’ Section 
7 rights. The Whole Foods decision signals that the 
 NLRB’s trend of broadly interpreting workplace policies 
is continuing.

Kendall Hoechst can be reached at khoechst@dinse.com or 
802- 859-7042. D
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Vermont Supreme Court 
expands independent 
contractor classification
by Amy M. McLaughlin

As many Vermont employers already know, it’s very dif-
ficult to classify a worker as an independent contractor rather 
than an employee under Vermont’s Unemployment Compen-
sation Act. However, in a recent decision, an employer pre-
vailed, at least in part, after challenging the Vermont Depart-
ment of Labor’s (VDOL) interpretation of who is considered 
an employee under the Act.

Unemployment law basics
The Vermont Unemployment Compensation Act 

requires employers to contribute to the state unemploy-
ment fund in the form of taxes on wages paid to em-
ployees. Any individual who receives wages from an 
employer for performing services is presumed to be an 
employee. That presumption may be rebutted only if 
an employer satisfies all three prongs of the statutorily 
available exception, commonly referred to as the “ABC” 
test.

Specifically, under the ABC test, to classify a worker 
as an independent contractor, an employer must show 
that (A) the worker is free from the employer’s control 
or direction, (B) the worker’s service is either outside the 
employer’s usual course of business or performed out-
side its place of business, and (C) the worker is indepen-
dently established. If the employer proves all three fac-
tors of the ABC test, the worker won’t be considered an 
employee, and the employer won’t liable for unemploy-
ment taxes on him.



Vermont Employment Law Letter

July 2017 3

Facts of the case
Bourbeau Custom Homes, Inc., is engaged in the 

custom design and construction of new homes. In Jan-
uary 2013, the VDOL conducted an audit of Bourbeau 
and determined that several individual workers who 
received payments from the company were improperly 
classified as independent contractors. According to the 
agency, the workers should have been classified as em-
ployees for purposes of unemployment tax liability.

The workers at issue were Chris Parent, Shawn Phil-
lips, John Simon, Timothy Putzier, and John Parah. Par-
ent and Phillips performed carpentry and siding work; 
Simon was a painter; Putzier installed cement siding; 
and Parah performed carpentry, flooring, and finish 
work. Of the workers, only Parah had an incorporated 
business—a single-member limited liability company 
(LLC), John Parah Construction, LLC—through which 
he provided his services to Bourbeau.

Following the audit, the VDOL issued an assessment 
against Bourbeau that included unpaid taxes, a penalty, 
and interest. Bourbeau appealed the assessment. On ap-
peal, an administrative law judge (ALJ) at the VDOL, re-
lying on the ABC test, upheld the auditor’s decision for 
the majority of the workers.

Focusing on the first factor of the ABC test, the ALJ 
determined that Bourbeau retained substantial control 
over the worksites, noting the company created all proj-
ect schedules, monitored the progress of the projects, 
maintained a unilateral right to terminate the workers’ 
contracts, and managed all customer complaints. Turn-
ing to the second factor of the ABC test, the ALJ con-
cluded that the workers at issue provided services to 
Bourbeau that were integral to the process of building 
a home, which is the exact nature of its business. Lastly, 
the ALJ concluded that all of the workers except Parah 
failed to satisfy the final factor of the ABC test.

Bourbeau appealed the ALJ’s decision to the Em-
ployment Security Board, which affirmed the determi-
nation. Bourbeau then appealed the board’s decision to 
the Vermont Supreme Court.

Decision of the Vermont Supreme Court
On appeal, the Vermont Supreme Court focused on 

two distinct issues:

(1) Whether an employer may be held liable for unem-
ployment taxes on moneys paid to an LLC; and

(2) Whether the board properly applied the ABC test.

On the first question, the court rejected the VDOL’s ar-
guments and reversed the board’s decision. On the sec-
ond question, the court affirmed the decision

Unemployment liability for payments to an LLC. 
In reaching its decision on the LLC issue, the court 
concentrated on the language of the Unemployment 

Compensation Act itself. Specifically, the Act states that 
“service performed by an individual for wages shall be 
deemed to be employment” (emphasis added). Given 
that language, the court focused on whether an LLC is 
an “individual” subject to the unemployment compen-
sation statute. For several reasons, the court concluded 
that the answer was no.

First, the court noted that the Unemployment Com-
pensation Act regularly distinguishes “individuals” 
from business entities such as LLCs. Second, the court 
determined that the Vermont Legislature has distin-
guished individuals from business entities in other 
statutes as well. Third, the court noted that it has consis-
tently held in past decisions that a business entity is not 
an individual, and other jurisdictions have come to the 
same conclusion. Finally, the court recognized that Ver-
mont’s LLC statute repeatedly and explicitly states that 
an LLC is a distinct business entity, not an individual.

The VDOL argued on appeal, as it has historically 
maintained, that single-member LLCs must be treated 
like individuals, unless they employ other workers, in 
which case they are considered to be employing units. 
However, the court rejected that argument. In particu-
lar, the court stated that the LLC statute doesn’t distin-
guish between single- and multimember LLCs, nor does 
it distinguish between LLCs with employees and those 
without. As a result, single-member LLCs shouldn’t be 
treated differently than larger ones. According to the 
court, LLCs are entities distinct from their members, 
regardless of whether they are single- or multimember 
entities, and they therefore are not “individuals.”

In the end, the court held that an LLC is not an “indi-
vidual” under the unemployment compensation statute 
and may not be classified as an employee for the purpose 
of assessing unemployment taxes. Therefore, Bourbeau 
was not liable for unemployment taxes on moneys paid 
to John Parah Construction, LLC, a single-member LLC.

Application of the ABC test. The Vermont Supreme 
Court concluded that the Employment Security Board 
properly applied the ABC test to the other workers who 
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received payments from Bourbeau. In reaching its conclusion, 
the court agreed with the board’s finding that Bourbeau was 
unable to satisfy the second prong of the ABC test with regard 
to those workers—that the service they provided was outside 
the usual course of its business.

The court explained that when a worker’s services are the 
“key component” of the employer’s business, the employer 
will fail to satisfy the second factor of the test. After consider-
ing the facts of the case, the court concluded that carpentry, 
siding, and painting are key components of Bourbeau’s busi-
ness of building and selling homes; therefore, the workers 
must be classified as employees for purposes of unemploy-
ment tax liability.

Significance for employers
This decision is both good news and bad news for employ-

ers. On the bright side, the Vermont Supreme Court has thank-
fully added some clarity to an otherwise very murky area. 
Going forward, for purposes of unemployment compensation, 
employers may treat LLCs like independent contractors rather 
than employees, even if they’re single-member LLCs without 
any employees. On the not-so-bright side, the court’s decision 
provides another example of how challenging it is for employ-
ers to satisfy the ABC test, particularly the “nature of the busi-
ness” prong.

Amy McLaughlin can be reached at amclaughlin@dinse.com or 
802-859-7031. D
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Trump’s parental leave plan likely 
will leave employers footing bill

President Donald Trump’s latest budget proposal calls for six 
weeks’ paid leave for new parents. And while the employee wage re-
placement that comes with the leave would be paid out by states, ex-
perts say states will have to draw at least some of the funding from 
businesses.

The program likely would lead to a significant tax on employers in 
the form of increased unemployment insurance (UI) taxes, according to 
Lisa Horn, director of congressional affairs for the Society for Human 
Resource Management (SHRM).

Who gets leave?
An earlier Trump paid parental leave proposal made dur-

ing his campaign appeared to exclude fathers, adoptive parents, 
and same-sex partners. The new proposal contains few details 
about eligibility, but it does say the leave would be available to 
new mothers and fathers, including adoptive parents. It goes on, 
however, to say that it would ensure “all families” can afford to 
take time to recover from childbirth and bond with a new child 
without worrying about paying their bills.

The proposal doesn’t set out any other eligibility require-
ments, such as job tenure (like the Family and Medical Leave 

DOL establishes HIRE Vets Medallion Pro-
gram. The U.S. Department of Labor (DOL) an-
nounced in May the HIRE Vets Medallion Program 
to recognize employers that recruit, retain, and 
employ veterans and offer charitable services in 
support of the veteran community. The DOL is es-
tablishing the program under the Honoring Invest-
ments in Recruiting and Employing American Mili-
tary Veterans Act (HIRE Vets Act), which President 
Donald Trump signed into law on May 5. Criteria 
for the awards include the percentage of employ-
ees who are veterans, the percentage of veteran 
employees who are retained, the establishment of 
veterans’ assistance and training programs, the em-
ployment of dedicated HR professionals for veter-
ans, and income and tuition support for veterans.

Miscimarra takes helm of NLRB. President 
Trump has designated Philip A. Miscimarra chair 
of the National Labor Relations Board (NLRB). Mis-
cimarra, a Republican, follows Democrat Mark G. 
Pearce in the chair role. Miscimarra went on the 
Board on August 7, 2013. Other current Board 
members are Pearce, whose term expires on Au-
gust 27, 2018, and Lauren McFerran, a Democrat 
whose term expires on December 16, 2019. Two 
NLRB seats are vacant. Miscimarra’s term expires 
December 16, 2017.

EEOC releases latest equal employment law 
digest. The latest Digest of Equal Employment Op-
portunity Law, a quarterly publication prepared by 
the Equal Employment Opportunity Commission’s 
(EEOC) Office of Federal Operations, is available 
at www.eeoc.gov/federal/digest/vol_2_fy17.cfm. In 
addition to recent EEOC decisions and federal court 
cases of interest, the latest edition features a special 
article titled “Age Discrimination: An Overview of 
the Law and Recent Commission Decisions.” The 
article discusses the analysis of age discrimination 
claims and recent case law, including U.S. Supreme 
Court and EEOC decisions. Among the points in 
the article is a statement that the Age Discrimina-
tion in Employment Act (ADEA) protects individu-
als at least 40 years old and “forbids discrimination 
with regard to any aspect of employment.”

Agency focusing on dangers of miners work-
ing alone. The DOL’s Mine Safety and Health Ad-
ministration (MSHA) has launched an initiative to 
focus on the hazards miners may encounter when 
they work in areas away from others. The initiative 
is in response to the agency’s announcement that 
in the first three months of 2017, five miners died 
in accidents that occurred when they were work-
ing alone on mine property. The initiative calls on 
MSHA inspectors and training specialists to engage 
miners and mine operators about the importance 
of accounting for all workers at all times. D

AGENCY ACTION
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Act (FMLA) does), full-time employment status, or 
an income ceiling. It also doesn’t say whether the law 
would include job protection for employees who seek 
parental leave or whether states would have to provide 
at least a certain percentage of income replacement. 
Those details may be left to Congress (because this plan 
would require new federal legislation) or individual 
states.

Several states already have programs with some 
similar features, but they were created through exist-
ing temporary disability insurance programs and were 
funded by employee payroll taxes. The programs gener-
ally offer between 55 percent and 66 percent of an em-
ployee’s pay, subject to a cap.

And who pays?
According to Trump’s proposal, the program would 

use the UI system as a base, and expenses would be off-
set by reforms to that system. Those changes include 
reducing improper payments, helping unemployed 
workers find jobs more quickly, and—most notably—
encouraging states “to maintain reserves in their Unem-
ployment Trust Fund accounts.”

The problem with that third item is that according 
to the U.S. Department of Labor (DOL), many states de-
pleted those trust funds during the recession. By the be-
ginning of 2017, only 21 states had reached the “minimal 
level of adequate solvency,” according to the DOL’s State 
Unemployment Insurance Trust Fund Solvency Report 2017.

To resolve that issue, the administration would re-
quire states to increase their UI payroll taxes, according 
to the Committee for a Responsible Federal Budget. And 
in most states, those taxes are paid solely by employers.

Horn agreed with that assessment. “You can easily 
get to a scenario where this is going to lead to a signifi-
cant tax increase on employers.”

There are also concerns with intertwining parental 
leave and UI. “This is a serious departure from the origi-
nal intent of and purpose of the UI system,” whose pur-
pose is to provide wage replacement to involuntarily un-
employed workers, Horn said. Claimants must be able, 
available, and willing to work; with someone taking pa-
rental leave, that’s not necessarily the case. Adding leave 
takers to the claimant pool jeopardizes benefits for the 
unemployed, she said.

Reactions
Trump’s plan has received little praise from either 

side of the aisle. Democrats in Congress say it doesn’t 
go far enough. Republican lawmakers say that while 
providing assistance to working parents is a “worthy 
endeavor,” they’re concerned with the costs and about 
adding more federal mandates for employers.

The National Partnership for Women & Families, 
responding to the proposal, voiced support for the Fam-
ily and Medical Insurance Leave Act instead. That bill 
that would provide 12 weeks’ paid leave for a variety 
of reasons. Wages would be replaced at 66 percent and 
would be funded through both employee and employer 
contributions.

And SHRM has its own proposal: a federal law that 
would allow employers to opt into a nationwide leave 
program and in turn receive permission to opt out of 
state and local requirements. If employers choose to opt 
into the federal program, SHRM says they would no 
longer be subject to state and local leave laws and could 
be exempt from emerging legislative initiatives like pre-
dictable scheduling. D

WORKPLACE ISSUES
FED, wi, hres, pp, aa, div

With HR’s help, employee 
network groups can 
improve retention

From the employer’s perspective, employee network 
groups can boost engagement and retention—or they can cre-
ate divisiveness. To ensure the former, employers need to be in-
volved from the start.

By adopting a policy and welcoming network groups, 
businesses can encourage members to have positive effects in 
the workplace, according to Ray Friedman, a professor of man-
agement at Vanderbilt University’s Owen Graduate School 
of Management. Friedman offered tips on policies and best 
practices during a recent presentation at the 2017 Employers 
Counsel Network (ECN) Conference in Nashville, Tennessee. 
The editors of Vermont Employment Law Letter are members 
of ECN, a network of lawyers from all 50 states, Washington, 
D.C., and Canada who write BLR’s state employment law 
newsletters.
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One or many groups?
When adopting a network group policy, employers often 

wonder whether to sanction one all-encompassing “diversity 
group” or allow workers to create individual groups based on 
different identities.

The clear winner, according to Friedman’s research, is 
smaller, individual groups. One of the things that determines 
a group’s success—which he defines as helping employees to 
feel more comfortable and be more effective at work—is how 
strongly workers identify with the group. This applies regard-
less of whether a group is based on gender, religion, or ethnic-
ity, for example. If an individual doesn’t strongly identify with 
the group’s identity, neither the employee nor the employer will 
reap the potential benefits.

Encouraging membership and leadership
Some employers assume that network groups form because 

employees are dissatisfied at work, and they fear the groups 
will become confrontational. But that’s not what Friedman’s 
research has shown. Membership is driven by social identity 
and a desire for career enhancement, he determined. Groups 
provide mentoring and help employees feel included. They im-
prove retention, and employees who participate have better “ca-
reer optimism.”

But for that to happen, an employer must signal that it views 
participation and leadership in network groups in a positive 
light. It’s especially important to encourage management-level 
employees to join, Friedman said. Reduced turnover is linked 
to groups that have management in leadership positions. And 
“career optimism” is found when employees receive mentoring 
from group leaders.

Conversely, when a business reacts negatively to a network 
group, ambitious employees don’t join, and the employer’s as-
sumptions create a self-fulfilling prophecy. “So a bit of this is 
under your control,” Friedman said.

Benefits for employers
In addition to improved engagement and reduced turnover, 

network groups have other benefits for employers.

First, they can help a business achieve its affirmative action 
or diversity goals. It’s not enough to hire minorities, Friedman 
said. The key is moving them up in the organization, and net-
work groups can make that very simple. They allow workers to 
make high-level contacts and help management identify poten-
tial candidates.

Network groups also can serve as a mechanism for man-
agement to find out about problems in the workplace. But the 
company must be ready to respond to any concerns that mem-
bers raise. According to Friedman, “If they’re going to bring up 
issues, you’d better be able and willing to address them.”

Employers also may find that employees in network groups 
end up with new skills that can be applied at work. Members 

Fudged time recording blamed for burnout. 
Many employees underreport the hours they work, 
a problem that many employers are unaware of and 
that is to blame for employee burnout, according 
to a study from Kimble Applications, a provider 
of professional services automation. In cases in 
which employees are working more than 40 hours 
a week, management is aware only about half the 
time, according to the “Billing and Burnout Re-
port.” Whether employees are told to underbill or 
are afraid of the consequences of working beyond 
their normal scope, the tactic leads to inaccurate 
projections for future projects. The study found that 
19% of professionals think their management team 
lowballs the hours a new project will take to win a 
new client or project.

Study predicts automation will leave retail 
workers “stranded.” A new analysis from invest-
ment adviser Cornerstone Capital Group finds that 
as many as 7.5 million retail jobs likely will be au-
tomated out of existence in the coming years, leav-
ing a large portion of the retail workforce at risk of 
becoming “stranded workers.” Retail cashiers are at 
highest risk for automation, and women hold 73% 
of those positions, according to the company. Some 
16 million Americans are employed in retail, which 
represents 10% of the nation’s working population 
and generates 6% of U.S. gross domestic product.

Glassdoor identifies most popular jobs for 
college grads. Jobs website Glassdoor has analyzed 
thousands of résumés to identify the most common 
jobs college students hold after graduating as well 
as which majors are most associated with them. 
Among the 20 most common jobs identified are 
sales associate (top majors: business, English, and 
political science), research assistant (top majors: 
electrical engineering, computer science and en-
gineering, and mechanical engineering), teaching 
assistant (top majors: computer science and engi-
neering, electrical engineering, and mechanical en-
gineering), intern (top majors: psychology, finance, 
and economics), and administrative assistant (top 
majors: business, psychology, communications).

Survey finds small businesses the happiest 
places to work. A report from insurer Aflac finds 
that 84% of small-business employees are happy in 
their current job and that 48% agree that most, or 
all, of their happiness in their current job is actu-
ally because they work for a small business. The 
study says the perks many large companies offer 
are enticing, but working for a small business offers 
its own advantages that are often more important 
for career development. Factors such as seeing the 
fruits of their labor, feeling that their input matters, 
and being rewarded were all cited by respondents 
as the best parts of working for a small business. D
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often develop leadership skills and learn how to run meetings 
and give presentations.

Adopting a policy
When adopting a policy on employee network groups, an 

employer has several decisions to make, Friedman said. For 
example:

• Will you police the types of groups that form? Will you 
allow religious groups?

• If you do allow religious groups, will you require that they 
have a business purpose, such as professional development? 
Will you require that they refrain from proselytizing? If so, 
how will you monitor that?

• Will you prohibit groups from participating in political, 
commercial, or religious activities or from opposing any of 
the other approved groups? And again, how will you police 
that?

• Will you maintain two separate group categories? (These 
could be “recognized organizations” that support diversity 
and receive company funding and “special interest organi-
zations” for social, recreational, religious, or educational is-
sues, which receive no funding.)

And don’t be afraid to ask for more information when you 
receive a network group proposal, Friedman said. For example: 
Who are they? Why are they forming? What will they do? You 
may not be able to anticipate every request, but with a solid pol-
icy and some follow-up questions, you should be able to set your 
network groups up for success. D
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2nd Circuit: Worker’s Facebook 
tirade protected by NLRA

The 2nd Circuit recently agreed with the National Labor Relations 
Board’s (NLRB) decision that an employer violated the National Labor 
Relations Act (NLRA) by firing an employee because of a profanity-
laced Facebook post in which he criticized his supervisor and wished ill 
upon the supervisor’s family.

That’s what I call an attack ad
Pier Sixty, LLC, is a catering company in New York. In Oc-

tober 2011, many Pier Sixty employees sought to unionize based 
in part on their concerns about the employer’s allegedly hos-
tile treatment. Two days before the union election, a Pier Sixty 
supervisor reprimanded several servers. In response, Hernan 
Perez posted the following message about the supervisor on 
Facebook during his break:

Bob is such a NASTY MOTHER F@#&%*! don’t know 
how to talk to people!!!! F@#&% his mother and his en-
tire f@#&ing family!!!! What a LOSER!!!! Vote YES for 
the UNION!!!!

UNION ACTIVITY

UAW celebrates NLRB decision on Boston 
College. The United Auto Workers (UAW) union is 
hailing a May decision by the National Labor Rela-
tions Board (NLRB) that cleared the way for a union 
election for Boston College graduate students who 
work for the university as graduate assistants, re-
search assistants, teaching fellows, and teaching as-
sistants. The Boston College Graduate Employees 
Union—United Auto Workers filed a petition for a 
union election with the NLRB on March 3 after a 
two-year organizing campaign. A UAW statement 
said the Board rejected the university’s arguments 
that its employees were exempt from the National 
Labor Relations Act (NLRA) because of the col-
lege’s religious mission and recognized the similar-
ity between the work of Boston College graduate 
employees and those at other private universities 
such as Columbia University, whose case restored 
rights for graduate employees to unionize in 2016.

Unions take aim at Trump budget. Union 
leaders are speaking out against the Trump admin-
istration’s proposed federal budget for the 2018 fis-
cal year. AFL-CIO President Richard Trumka called 
the proposal “the most significant betrayal yet of 
the working people [President Donald Trump] 
claims to support.” Mary Kay Henry, international 
president of the Service Employees International 
Union (SEIU), said the proposal would set working 
families back to pay for tax cuts for the rich and for 
corporations. Chris Shelton, president of the Com-
munications Workers of America (CWA), called the 
proposal a “slap in the face” to the people who 
voted for President Trump based on his campaign 
promises. Lee Saunders, president of the American 
Federation of State, County and Municipal Employ-
ees (AFSCME), said the budget proposal hurts chil-
dren and the elderly to provide “massive tax breaks 
to corporations and the wealthy.”

Union leader calls for care in NAFTA renego-
tiation. Richard Trumka, president of the AFL-CIO, 
is decrying what he called mixed signals from Presi-
dent Trump’s plan to renegotiate the North Ameri-
can Free Trade Agreement (NAFTA). Trumka said 
the plan “offers potential for progress, but a good 
outcome is far from guaranteed.” He also said even 
though Trump has called NAFTA the worst trade 
deal in history, his administration has given con-
flicting signals, raising the prospect that some of 
NAFTA’s most problematic elements could remain 
intact. “Working people have set a high standard 
for the deep reforms we are seeking in new trade 
deals and policies: We must elevate and effectively 
enforce workers’ rights and environmental stan-
dards, eliminate excessive corporate privileges, pri-
oritize good jobs and safeguard democracy. This is 
the standard we will use to judge any renegotia-
tion,” Trumka said. D
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Perez knew that his Facebook “friends,” including 10 cowork-
ers, would be able to see the post. It was also publicly accessible. 
He took the post down three days later, after it had already come 
to the attention of Pier Sixty management. On November 9, Pier 
Sixty fired him following an investigation.

Perez filed a charge with the NLRB alleging he was termi-
nated in retaliation for engaging in “protected concerted activ-
ity” in violation of the NLRA. The NLRB determined that despite 
his use of obscenities, Perez’s Facebook post was entitled to pro-
tection under the NLRA and Pier Sixty had violated the Act by 
discharging him in retaliation for a protected activity.

Sufficiently ‘opprobrious’ to warrant firing?
On appeal, the 2nd Circuit determined that the post was not 

so “opprobrious” that it lost protection under the NLRA. Recog-
nizing that the “vulgar and inappropriate” conduct in this case 
sat “at the outer-bounds of protected, union-related comments,” 
the court affirmed the NLRB’s decision and its reliance on the 
“totality of the circumstances” test for social media cases.

In reaching its decision, the court noted that the Facebook 
post included workplace concerns, Pier Sixty had demonstrated 
hostility toward its employees’ union activities immediately be-
fore Perez’s post, and his post explicitly protested mistreatment 
by management and asked employees to vote yes for the union.

The court also noted that Pier Sixty consistently tolerated 
profanity among its workers with few disciplinary repercussions 
for the use of profanity, and Perez’s comments were made in an 
online forum, a key medium and tool for worker organization. 
Accordingly, the court concluded that the Facebook post wasn’t 
so egregious that it lost the NLRA’s protection, and the NLRB 
reasonably distinguished it from other cases of “opprobrious 
conduct.”

Bottom line
This case demonstrates the need to review and update your 

policies and handbooks to ensure compliance with the NLRB’s 
current guidance on employees’ social media activity. It further 
highlights the importance of uniformly enforcing your work-
place policies. When applying your policies, you should carefully 
consider the context and circumstances of the employee’s use of 
social media. In this case, the employer’s apparently selective en-
forcement of its policies, in the midst of a contentious attempt to 
unionize, certainly weighed against it. D
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