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If you’ve been working in HR for long, 
you’ve probably worked for a company that 
has been the recipient of a charge of dis-
crimination filed with the Equal Employ-
ment Opportunity Commission (EEOC) by 
a disgruntled current or former employee. 
After the employer responds to the charge 
and the EEOC completes its investigation, 
the agency typically dismisses the charge on 
administrative grounds or finds no reason-
able cause to support the allegations of dis-
crimination. In fact, in 2016, more than 80 
percent of charges were resolved in one of 
those two ways. In either case, the charging 
party (i.e., the unhappy employee) then has 
90 days in which to file suit against the em-
ployer on his claims of discrimination.

Some charges don’t end so easily for the 
employer, however. In 2016, more than 3,000 
charges—which equates to a little more 
than three percent of the charges filed with 
the EEOC—resulted in the agency finding 
“reasonable cause” to believe discrimination 
occurred. If your company finds itself in the 
unenviable position of receiving a letter of 
determination with a reasonable cause find-
ing, you should take a few immediate steps.

It’s time to talk to 
your attorney

First, if your company isn’t already 
working with an employment attorney, 
you should contact one pronto. You’ll 
want to be well represented throughout 

the remainder of the process with the 
EEOC and in any lawsuit that may fol-
low. Second, the EEOC will attempt to 
“conciliate” the dispute, which is simply 
a fancy way of saying it will try to ne-
gotiate a settlement between the agency, 
the employee, and the employer.

If the conciliation process is un-
successful, the EEOC will then decide 
whether to file suit on behalf of the em-
ployee. Last year, the EEOC filed suit 86 
times. If it opts not to file suit on behalf 
of the employee, the EEOC will provide 
the employee a right-to-sue letter, very 
similar to the one received by charging 
parties whose charges weren’t found to 
be supported by reasonable cause.

If the employee files a lawsuit— 
regardless of whether the EEOC issued 
a reasonable cause finding—questions 
often arise about whether the EEOC’s 
findings during the charge process are 
admissible in trial. Different courts have 
reached different decisions on that im-
portant question.

Courts split on admissibility 
of EEOC findings

Two circuit courts of appeals 
have held that EEOC letters of 
determination finding reasonable cause 
to believe discrimination occurred 
are automatically admissible at trial 
unless the employer can persuade the 
court that there’s reason to doubt their 
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reliability. In those circuits, a reasonable cause finding 
bars the employer from having summary judgment 
(dismissal without a trial) granted in its favor on the 
claims. But the majority of courts—including the U.S. 
10th Circuit Court of Appeals (whose rulings apply to 
Kansas employers)—have held that EEOC letters aren’t 
automatically admissible and it’s within the discretion of 
the district court to determine whether they should be 
shown to the jury.

One factor that plays a role in a court’s decision on 
this issue is whether the EEOC’s letter describes the fac-
tual findings supporting its conclusion that reasonable 
cause exists. One court found that because the EEOC’s 
reasonable cause determination letter included sub-
stantive findings, rather than just conclusions, it was a 
“highly probative evaluation” of the complaint.

But the level of detail in the letters, as well as the 
quality of the analysis itself, varies. Consequently, in 
other cases, employers have successfully persuaded 
courts to exclude reasonable cause letters. In those cir-
cumstances, courts have found that the letters would be 
more prejudicial, or harmful, to the employer (based on 
the jury potentially giving undue weight to the EEOC’s 
unsupported conclusions) than probative, or helpful, to 
the jury. Courts make these decisions on a case-by-case 
basis.

In one recent case, the 10th Circuit concluded that 
the lower court hadn’t abused its discretion in refusing 
to admit a reasonable cause finding from the EEOC. The 
lower court reasoned (and the 10th Circuit agreed) that 
the jury could be “overly influenced” by the EEOC re-
port and might feel the need to defer to the agency be-
cause of its perceived expertise.

Additionally, the court found that the standard of 
proof used by the EEOC was different from the standard 
that would be applied by the jury, which could lead to 
confusion. For those reasons, the district court’s decision 
not to admit the reasonable cause finding was affirmed. 
Tuffs v. Flight Services & Systems, Inc., 644 Fed. Appx. 853 
(10th Cir., 2016).

Recommendations
So, what should you do when your company re-

ceives an EEOC charge? First, take it seriously, and inves-
tigate the allegations thoroughly and efficiently. Second, 
ensure there is nothing inaccurate in your position state-
ment because any inconsistencies in your story between 
your response to the charge and trial may provide the 
employee’s counsel a hook for persuading the court to 
admit the EEOC findings.

Finally, work with experienced employment law 
counsel throughout the process to put your company in 
the best position you can to defend itself. Although sta-
tistically few charges end in a reasonable cause finding, 
the consequences of such a finding can be significant, 

and they can stick with you throughout a subsequent 
lawsuit.

Tara Eberline is a partner with Foulston Siefkin and fo-
cuses her practice on defending employers in employment law 
litigation. You can contact Tara at teberline@foulston.com or 
913-253-2136. D
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Trump’s parental leave 
plan likely will leave 
employers footing bill

President Donald Trump’s latest budget proposal calls for 
six weeks’ paid leave for new parents. And while the employee 
wage replacement that comes with the leave would be paid out 
by states, experts say states will have to draw at least some of 
the funding from businesses.

The program likely would lead to a significant tax on em-
ployers in the form of increased unemployment insurance (UI) 
taxes, according to Lisa Horn, director of congressional affairs 
for the Society for Human Resource Management (SHRM).

Who gets leave?
An earlier Trump paid parental leave proposal made 

during his campaign appeared to exclude fathers, adop-
tive parents, and same-sex partners. The new proposal 
contains few details about eligibility, but it does say the 
leave would be available to new mothers and fathers, in-
cluding adoptive parents. It goes on, however, to say that 
it would ensure “all families” can afford to take time 
to recover from childbirth and bond with a new child 
without worrying about paying their bills.

The proposal doesn’t set out any other eligibility 
requirements, such as job tenure (like the Family and 
Medical Leave Act (FMLA) does), full-time employment 
status, or an income ceiling. It also doesn’t say whether the 
law would include job protection for employees who seek 
parental leave or whether states would have to provide at 
least a certain percentage of income replacement. Those 
details may be left to Congress (because this plan would 
require new federal legislation) or individual states.

Several states already have programs with some 
similar features, but they were created through exist-
ing temporary disability insurance programs and were 
funded by employee payroll taxes. The programs gener-
ally offer between 55 percent and 66 percent of an em-
ployee’s pay, subject to a cap.

And who pays?
According to Trump’s proposal, the program would 

use the UI system as a base, and expenses would be 

continued on pg. 4
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What I’ve learned in 35 years as an employment lawyer
by Vaughn Burkholder

Later this year, I will mark 35 years of practic-
ing law with Foulston Siefkin LLP. Most of that ex-
perience has been spent counseling employers about 
potential liability under a variety of federal and state 
laws and defending against all sorts of claims arising 
under those laws. Here are a few simple lessons I’ve 
learned that might help you in the decades ahead.

Lesson #1: Treat all employees 
as if they might bring a claim

I regularly counsel employers on best practices 
in the workplace, particularly when the issue is dis-
ciplining or terminating an employee who falls into 
a legally protected category. Often, the focus becomes 
whether the employer’s handling of the situation 
could give rise to a lawsuit alleging harassment, dis-
crimination, or retaliation. Instead of analyzing the 
potential liability only when the employee is obvi-
ously covered by legal protections, you should per-
form such an analysis every time you’re contemplat-
ing an adverse employment action.

The legal definition of “adverse employment ac-
tion” is so broad that almost any action you might 
take with regard to an employee may qualify. And 
most employees fall into some legally protected cat-
egory, whether it’s obvious or not. Get in the habit 
of making certain that all employment actions are 
subjected to a “mini EEO” assessment before being 
implemented. Then, you’ll be attuned to how the ac-
tion might be evaluated in the future by a judge or a 
jury.

Lesson #2: Tell employees why 
you’re doing what you’re doing

Virtually every state recognizes employment at 
will. But just because you can fire employees without 
cause and without telling them why they’re being 
terminated, that doesn’t mean you should. I do not 
remember a single situation in which I counseled an 
employer or defended a case when I thought the em-
ployer was better off stonewalling the employee about 
the reason for her termination. If you have a good (i.e., 
nondiscriminatory and nonretaliatory) reason for 
terminating an employee, tell her. That makes it less 
likely the employee will conjure up her own rationale 

for why you fired her—and why you decided to hide 
the real reason.

Being forthright from the beginning will almost 
certainly pay off later when you must tell some third 
party who is trying to assess which side is telling the 
truth—again, think future Equal Employment Op-
portunity Commission (EEOC) investigator, judge, 
or juror—about what the real “cause” for the termi-
nation was. Think about it—does anybody ever get 
fired for no reason whatsoever? Don’t you always 
have some reason for deciding to fire someone? Don’t 
give the employee, or the lawyer whose office he visits 
after being fired, the opportunity to frame the issue 
as “What was the real reason for the termination?” In-
stead, put the onus on the other side to disprove your 
well-supported reasons, about which you’ve been 
consistent from the beginning.

Lesson #3: Involve your lawyer early
Believe it or not, this lesson isn’t a shameless at-

tempt to get more work for lawyers. In fact, by seek-
ing appropriate legal counsel early in the process, 
you’ll likely save attorneys’ fees in the long run. Stated 
plainly, your organization should have access to an 
experienced lawyer well versed in employment law 
who is familiar with your business or organization. 
It isn’t dissimilar from preventive maintenance on a 
car: If you wait to take care of a problem until after it 
has already occurred, you’ll spend more money to fix 
it than if you’d addressed the issue before the engine 
blew up—or the employee filed the charge or lawsuit. 
If you can’t afford the preventive maintenance, how 
can you possibly cover the catastrophic results?

Bottom line
If nothing else, practicing for 35 years has taught 

me that even if you do everything right, you can’t pre-
vent all lawsuits from occuring. But the more good 
advice you receive from a lawyer with experience in 
employment law—who is familiar with your organi-
zation and has vicariously lived through many simi-

lar situations with other clients—the 
more likely you will learn your own 
“lessons” to help you avoid future mis-
steps in similar circumstances.

Vaughn Burkholder is a partner with 
Foulston Siefkin LLP. You can contact him 
at vburkholder@foulston.com. D
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offset by reforms to that system. Those changes include 
reducing improper payments, helping unemployed 
workers find jobs more quickly, and—most notably—
encouraging states “to maintain reserves in their Unem-
ployment Trust Fund accounts.”

T he  problem 
with that third item 
is that according to 
the U.S. Department 
of  Labor (DOL), 
many states depleted 
those trust funds 

during the recession. By the beginning of 2017, only 
21 states had reached the “minimal level of adequate 
solvency,” according to the DOL’s State Unemployment 
Insurance Trust Fund Solvency Report 2017.

To resolve that issue, the administration would re-
quire states to increase their UI payroll taxes, according 
to the Committee for a Responsible Federal Budget. And 
in most states, those taxes are paid solely by employers.

Horn agreed with that assessment. “You can easily 
get to a scenario where this is going to lead to a signifi-
cant tax increase on employers.”

There are also concerns with intertwining parental 
leave and UI. “This is a serious departure from the origi-
nal intent of and purpose of the UI system,” whose pur-
pose is to provide wage replacement to involuntarily un-
employed workers, Horn said. Claimants must be able, 
available, and willing to work; with someone taking pa-
rental leave, that’s not necessarily the case. Adding leave 
takers to the claimant pool jeopardizes benefits for the 
unemployed, she said.

Reactions
Trump’s plan has received little praise from either 

side of the aisle. Democrats in Congress say it doesn’t 
go far enough. Republican lawmakers say that while 
providing assistance to working parents is a “worthy 
endeavor,” they’re concerned with the costs and about 
adding more federal mandates for employers.

The National Partnership for Women & Families, 
responding to the proposal, voiced support for the Fam-
ily and Medical Insurance Leave Act instead. That bill 
that would provide 12 weeks’ paid leave for a variety 
of reasons. Wages would be replaced at 66 percent and 
would be funded through both employee and employer 
contributions.

And SHRM has its own proposal: a federal law that 
would allow employers to opt into a nationwide leave 
program and in turn receive permission to opt out of 
state and local requirements. If employers choose to opt 
into the federal program, SHRM says they would no 
longer be subject to state and local leave laws and could 

be exempt from emerging legislative initiatives like pre-
dictable scheduling. D
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With HR’s help, employee 
network groups can 
improve retention

From the employer’s perspective, employee network 
groups can boost engagement and retention—or they can cre-
ate divisiveness. To ensure the former, employers need to be in-
volved from the start.

By adopting a policy and welcoming network groups, 
businesses can encourage members to have positive effects in 
the workplace, according to Ray Friedman, a professor of man-
agement at Vanderbilt University’s Owen Graduate School 
of Management. Friedman offered tips on policies and best 
practices during a recent presentation at the 2017 Employers 
Counsel Network (ECN) Conference in Nashville, Tennessee. 
Boyd Byers, Theresa Shulda, and Tara Eberline, editors of Kan-
sas Employment Law Letter, are members of ECN, a network 
of lawyers from all 50 states, Washington, D.C., and Canada 
who write BLR’s state employment law newsletters.

One or many groups?
When adopting a network group policy, employers 

often wonder whether to sanction one all-encompassing 
“diversity group” or allow workers to create individual 
groups based on different identities.

The clear winner, according to Friedman’s research, 
is smaller, individual groups. One of the things that de-
termines a group’s success—which he defines as help-
ing employees to feel more comfortable and be more ef-
fective at work—is how strongly workers identify with 
the group. This applies regardless of whether a group 
is based on gender, religion, or ethnicity, for example. If 
an individual doesn’t strongly identify with the group’s 
identity, neither the employee nor the employer will reap 
the potential benefits.

Encouraging membership and leadership
Some employers assume that network groups form 

because employees are dissatisfied at work, and they 
fear the groups will become confrontational. But that’s 
not what Friedman’s research has shown. Membership is 
driven by social identity and a desire for career enhance-
ment, he determined. Groups provide mentoring and help 
employees feel included. They improve retention, and em-
ployees who participate have better “career optimism.”

But for that to happen, an employer must signal that 
it views participation and leadership in network groups 
in a positive light. It’s especially important to encourage 
management-level employees to join, Friedman said. 

continued from pg. 2

Trump’s plan has 
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Reduced turnover is linked to groups that have 
management in leadership positions. And “career 
optimism” is found when employees receive mentoring 
from group leaders.

Conversely, when a business reacts negatively to a 
network group, ambitious employees don’t join, and the 
employer’s assumptions create a self-fulfilling prophecy. 
“So a bit of this is under your control,” Friedman said.

Benefits for employers
In addition to improved engagement and reduced 

turnover, network groups have other benefits for 
employers.

First, they can help a business achieve its affirmative 
action or diversity goals. It’s not enough to hire minori-
ties, Friedman said. The key is moving them up in the 
organization, and network groups can make that very 
simple. They allow workers to make high-level contacts 
and help management identify potential candidates.

Network groups also can serve as a mechanism for 
management to find out about problems in the work-
place. But the company must be ready to respond to any 
concerns that members raise. According to Friedman, 
“If they’re going to bring up issues, you’d better be able 
and willing to address them.”

Employers also may find that employees in net-
work groups end up with new skills that can be applied 
at work. Members often develop leadership skills and 
learn how to run meetings and give presentations.

Adopting a policy
When adopting a policy on employee network 

groups, an employer has several decisions to make, 
Friedman said. For example:

• Will you police the types of groups that form? Will 
you allow religious groups?

• If you do allow religious groups, will you require that 
they have a business purpose, such as professional 
development? Will you require that they refrain from 
proselytizing? If so, how will you monitor that?

• Will you prohibit groups from participating in po-
litical, commercial, or religious activities or from 
opposing any of the other approved groups? And 
again, how will you police that?

• Will you maintain two separate group categories? 
(These could be “recognized organizations” that 
support diversity and receive company funding 
and “special interest organizations” for social, rec-
reational, religious, or educational issues, which re-
ceive no funding.)

And don’t be afraid to ask for more information 
when you receive a network group proposal, Friedman 
said. For example: Who are they? Why are they forming? 

What will they do? You may not be able to anticipate 
every request, but with a solid policy and some follow-
up questions, you should be able to set your network 
groups up for success. D

COLLECTIVE ACTIONS
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Computer glitch forces 
Chipotle to defend against 
10,000 workers’ FLSA claims 

It has been said, “Two’s company, but three’s a crowd.” 
But what does 10,000 make? In a claim for unpaid wages, 
it may constitute a “collective action” under the Fair Labor 
Standards Act (FLSA). The FLSA, which requires employ-
ers to pay hourly employees minimum wage and overtime 
compensation, authorizes individual employees to file claims 
on behalf of a group—in some cases, a very large group. 
Chipotle Mexican Grill, Inc., learned that the hard way. A 
technical problem with the company’s timekeeping system 
allegedly resulted in thousands of employees working with-
out compensation. The popular restaurant chain now faces 
as many as 10,000 FLSA claims. That bite must be a bit 
much to swallow.

One for the money,  
two for the collective action

Certain employees filed a lawsuit against Chipotle 
in federal court in Colorado claiming the restaurant’s 
companywide, computer-based timekeeping system 
stops tracking time at midnight. The lawsuit claims the 
automatic stoppage of the time system results in some 
employees working off the clock for all or a portion of 
their shift. The claims were filed on behalf of individ-
ual workers and other employees who were “similarly 
situated.”

The district court issued an order that authorized 
a collective action notice that resulted in 10,000 or more 
opt-in plaintiffs. Chipotle appealed to the 10th Circuit 
and asked the appellate court to throw out the lower 
court’s decision. The restaurant asked the court to either 
dismiss all 10,000 opt-in plaintiffs or give the company 
the chance to have the collective action decertified.

Collective actions under the FLSA
Most employers are aware that the FLSA requires 

them to pay minimum wage and overtime (if earned). 
The Act gives an employee a private right to sue his em-
ployer for “one or more employees” to recover unpaid 
wages or overtime compensation on “behalf of himself 
or themselves and other employees similarly situated.” 
Such a lawsuit is considered a “collective action,” which is 
somewhat different from a class action in some contexts.
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The FLSA does not define which employees are “sim-
ilarly situated.” Relying on its previous decision in Theis-
sen v. GE Capital Corp., 267 F.3d 1055 (10th Cir., 2001), the 
10th Circuit concluded that at least three different meth-
ods can be properly used to determine which employees 
are “similarly situated” and can be included in the group 
of claimants. The three methods are the ad hoc approach, 
the Rule 23 approach, and the spurious approach.

The ad hoc approach has two steps. First, a court 
“makes an initial notice stage determination of whether 
[the] plaintiffs are similarly situated,” which requires 
“nothing more than substantial allegations that the 
putative class members were together the victims of a 
single decision, policy, or plan.” Second, after discovery 
(the pretrial exchange of evidence), the court makes a 
stricter similarly situated determination that considers 
“(1) disparate factual and employment settings of the 
individual plaintiffs; (2) the various defenses available 
to [the] defendant [that] appear to be individual to each 
plaintiff; (3) fairness and procedural considerations; and 
(4) whether [the] plaintiffs made the filings required by 
the [FLSA] before instituting suit.”

The Rule 23 approach follows the Federal Rule of 
Civil Procedure that governs class actions. Under this 
approach, courts look at whether “common questions of 
fact predominate . . . to determine whether [the] plain-
tiffs are similarly situated.” 

Finally, under the spurious approach, courts evalu-
ate whether the character of the right sought to be en-
forced is for several people, whether there are common 
questions of law or fact, and whether there is relief com-
mon to the group. 

After rejecting the ad hoc and Rule 23 approaches as 
viable methods of certifying the collective action in the 
Chipotle case, the district court adopted the spurious 
approach.

Spurious approach
The district court analyzed “the proper proce-

dural mechanism for pursuing a representative action 
‘on behalf’ of employees similarly situated.” The court 
explained: 

The proper approach “is to presumptively allow 
workers bringing the same statutory claim 
against the same employer to join as a collective, 
with the understanding that individuals may be 
challenged and severed from the collective if the 
basis for their joinder proves erroneous.” 

On appeal, Chipotle argued that the district court’s 
approach was incorrect. It argued that the spurious ap-
proach (i.e., requiring only opt-in plaintiffs’ consent at 
the early stage and placing the burden on Chipotle to 
“winnow” the collective action afterward) was contrary 
to the requirement that employees be similarly situated. 

The appeals court disagreed. The court held that the dis-
trict court’s “presumptive” approach to facilitate notice, 
which is akin to the spurious approach, was consistent 
with the statutory requirements. Consequently, the law-
suit will now proceed in the district court with 10,000 
opt-in plaintiffs. In re: Chipotle Mexican Grill, Inc., Case 
No. 17-1028 (10th Cir., March 27, 2017).

Lessons learned
One thing is clear from this case: There is potential 

for very large collective actions under the FLSA. Because 
the court recognized such a large group, the liability 
could be significant. As Chipotle will discover, employ-
ers facing large collective actions must defend against a 
large group of employees, and individual plaintiffs who 
are found to be “misjoined” are separated from the case 
at later stages. Employers must ensure they are prepared 
to defend against a large collective action when con-
fronted with one.

A second lesson is that employers must ensure that 
they comply with the FLSA, particularly if they employ 
large numbers of employees. Using computerized or au-
tomated timekeeping software, programs, or systems 
may result in significant liability and lead to a collec-
tive action consisting of a vast group of workers. If your 
company uses such a system, audit its performance and 
determine whether there is a “glitch” in the system like 
the one Chipotle faces. Such a problem could result in a 
large number of claimants. D

AGENCY GUIDANCE
Eborrowed from UTEMP, March 2017, record #209727 

EEOC proposes guidance 
for preventing workplace 
harassment

The Equal Employment Opportunity Commission 
(EEOC) clearly believes that harassment continues to be a seri-
ous problem. In January, the agency proposed new guidance to 
assist employers in preventing workplace harassment. This ar-
ticle discusses some aspects of the proposed guidance and how 
it may affect employers.

New harassment guidance
On January 10, the EEOC issued a 75-page docu-

ment titled “Enforcement Guidance on Unlawful Ha-
rassment.” Much of the guidance is not new. Instead, it 
provides updated recommendations and tactics for em-
ployers to avoid liability for harassment.

According to the guidance, employers should pre-
vent harassment on the basis of race, color, national ori-
gin, religion (including religious practices), sex, age, dis-
ability, and genetic information. The guidance states that 
sex-based harassment is not simply sexual harassment. 
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It also includes nonsexual conduct such as harassment 
based on sex stereotyping; gender identity; sexual ori-
entation; and pregnancy, childbirth, and related medical 
conditions. Harassment on the basis of genetic informa-
tion includes harassment based on an employee’s family 
medical history or genetic tests. Further, the guidance 
makes clear that harassment based on a belief or percep-
tion than an employee has a protected characteristic (e.g., 
that an employee is of a particular race or practices a cer-
tain religion) is prohibited, even if the belief is incorrect.

The guidance recognizes that an employer typically 
will be liable for workplace harassment based on a pro-
tected characteristic only if the harassment is sufficiently 
severe or pervasive to affect a “term, condition, or privi-
lege” of employment. Harassment could affect a term, 
condition, or privilege of employment if it results in an 
explicit change in a term or condition of employment. Al-
ternatively, harassment could affect employment if it is so 
severe that it effectively changes the terms or conditions 
of employment by creating a hostile work environment.

Suggestions for employers
Under the new guidance, the EEOC wants employ-

ers to be more proactive in undertaking harassment 
prevention activities, including routinely evaluating ha-
rassment risks and mitigating or eliminating them to the 
extent possible. The guidance points out five core princi-
ples the EEOC believes have been effective in preventing 
and addressing harassment: 

(1) Committed and engaged leadership; 

(2) Consistent and demonstrated accountability; 

(3) Strong and comprehensive harassment policies; 

(4) Trusted and accessible complaint procedures; and 

(5) Regular interactive training tailored to the audience 
and organization.

First, the EEOC recognizes, “The cornerstone of a 
successful harassment prevention strategy is the con-
sistent and demonstrated commitment of senior lead-
ers to create and maintain a culture of respect in which 
harassment is not tolerated.” The guidance recommends 
leaders demonstrate their commitment by clearly and 
frequently emphasizing that harassment is prohibited 
and will not be tolerated and by allocating sufficient 
resources for effective harassment prevention efforts. It 
also recommends that leaders authorize appropriate in-
dividuals to create, implement, and manage harassment 
prevention strategies. Finally, leaders should demon-
strate their commitment by allocating sufficient time for 
staff to engage in harassment prevention efforts, assess 
harassment risk factors, and take steps to minimize or 
eliminate risks. 

Second, accountability is essential to preventing ha-
rassment in the workplace. Leaders need to regularly 
assess their antiharassment efforts. Leaders should also 
conduct anonymous employee surveys regularly to 

determine how harassment is occurring. This will allow 
leaders to determine whether more action is needed or 
what other actions can be undertaken.

Third, employers are strongly encouraged to put in 
place a comprehensive, clear harassment policy that is 
regularly communicated to all employees. The policy 
should be in writing and easy to understand. It should 
be translated into languages that are commonly used by 
employees. The policy should be provided to employees 
upon hire, and it should be given to them again during 
harassment training. Also, it is advisable to post the pol-
icy in a central location, such as on a company intranet, 
in an employee handbook, near time clocks, in break 
rooms, and in other common areas.

The policy should include an unequivocal statement 
that harassment based on a legally protected character-
istic is prohibited and will not be tolerated. In addition, 
it should include easy-to-understand examples of pro-
hibited conduct. It should plainly describe how to report 
or complain about workplace harassment and include 
multiple, easily accessible ways to report harassment. 
A statement that employees are encouraged to report 
unlawful harassment also should be included. Employ-
ees should know their complaints are not falling on deaf 
ears, so the policy should assure them that their com-
plaints will be promptly, thoroughly, and impartially 
investigated. The policy should provide assurance that 
the identities of employees who report harassment will 
remain confidential to the extent possible.

Also, the policy should make employees feel com-
fortable to participate in an investigation and encourage 
them to respond to inquiries and questions related to 
harassment. It should assure employees that participat-
ing in an investigation or providing information during 
an investigation will not constitute grounds for retalia-
tion or an adverse employment action. Further, the pol-
icy should state that any information provided during 
an investigation will remain confidential to the extent 
possible (consistent with legal requirements). It should 
clearly state that corrective action will be promptly taken 
to eliminate workplace harassment that has occurred. Of 
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course, the policy should be fluid and continually reviewed and 
updated to conform to the current status of the law.

Fourth, employers should provide an accessible harassment 
complaint system. Not only should the system facilitate easy 
and confidential reporting of harassment, but it also should wel-
come and be responsive to questions, concerns, and complaints. 
It should encourage early reporting of harassment or potentially 
problematic conduct.

The reporting system should have adequate resources so 
the company can quickly, thoroughly, and effectively respond 
to complaints. It should be clearly communicated to employees 
in a written harassment reporting policy and explained to them 
during harassment training. It should provide multiple sources 
to which employees can report harassment so that they feel com-
fortable making reports. Finally, it should protect the privacy of 
alleged victims, employees who report harassment, witnesses, 
and alleged harassers. The system should ensure that employees 
who report harassment, witnesses, and victims are not subjected 
to retaliation. At the same time, employers need to be careful not 
to rush to judgment and ensure that alleged harassers are not 
prematurely presumed guilty and disciplined without an ade-
quate investigation.

Fifth, effective harassment training is recommended. Train-
ing should be provided to all employees, communicated in lan-
guages routinely used by employees, tailored to the workforce 
and workplace, and conducted live by qualified interactive 
trainers. Participants should be allowed to evaluate the training, 
which should be provided frequently and reinforced regularly.

Training should provide descriptions of unlawful harass-
ment and conduct that, if left unchecked, could become unlaw-
ful harassment. Examples should be tailored to the workplace. 
During training, the complaint process should be adequately 
communicated, and employees should be encouraged to report 
harassment or behavior that could rise to the level of harassment. 
The consequences of harassment should be communicated. Also, 
training should make clear that retaliation is not permitted. Fur-
ther, the EEOC recommends employers provide civility and by-
stander intervention training.

Bottom line
At this point, the EEOC’s guidance is just a proposal. How-

ever, it is largely consistent with previous guidance. If the guid-
ance is formally issued, the EEOC will likely measure employ-
ers’ efforts to prevent, address, and eliminate harassment by the 
guidance. Regardless, the guidance provides recommendations 
employers should implement to minimize and, if possible, elimi-
nate workplace harassment. D
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